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 SUBJECT INDEX

Absence of Star denobes Cases of Provineial or Small Imporiance.

% Indicates Cases of Great Imporbance.
- 3 % Tndicate Cases of Very Great Importance.

-

A -
Adminisiration :
~——Part “of property partibioned—Suib
" for administration . of unpartitioned por-
tion lies 243a
Adverse Possession . -
——Defendant in possession of plob of
1and for nearly 15 years prior to ibs pur-
‘chase by plaintiff—It will be assumed,
in suit brought to eject defendant that
his possession was adverse till date of
conveyance to plaintiff in absence of
evidence that such possession was per-

missive 170a
Arbitration :
Suit for enforcement of award—

Signature of party may nob estop him
from dispubing correctness 1660

Arbitration Act (9 of 1899)

——~§. 29—Order refusing to stay pro-

_céedings ‘ander 8. 19 is not appealable
not being judgment under Letters Patent
(Rangoon), Art, 13 ' 287

. B-

‘Buddhist Law (Burmese)

. = According to Manukya payin in-
cludes properby acquired during two
marriages , .- 2b3b
= Admission by one heir that one of
the heirs has absolute right to properby
to which the person along with others is
an heir, cannot affect other heirs 2720
.—=Adoption—Burmese Buddhist monk
" cannob adopt . 173a
-— Adoption—Mutual adoption by per-
gons who have no bond either by reia-
. ionship or in any obher way is impos-
sible = 1735
——Agreement by husband fo convey
land jointly belonging %o him and his

wife—Consent of wife mob obbained—

-to divores

Buddhist Law (Burmese) o
Claim for specific performance cannob
succeed ) ' 2855
~——Children of first marriage - taking
share of inheritance on second marriage
cannot inherit property inherited ~by
father after their mother’s death and
before or after second marriage 2650
—Divorce —Mere adultery by husband
is not by itself sufficient to entitle wife -
o 307a
——Divorce —Marriage subsists unless.
dissolved by Court or by mutual consent

"in presence of elders or by desertion for.

cerbain period — Dismigsal of wife for:

‘adultery cannot consbitute divorce—
Partition following

upon divoree - by
mubual consens eannob be objected to on
ground of misconduct . 196
Divorce — Where a Burmese Bud-

‘dhist man slaps his wife, though once,

and cohabits  with another woman and
gets a child from her, the wife is entitl-
od to divorce 4a
——-Teelesiastical jurisdietion—Dispube
in Upper Burma involving ecclosiastical
matter within competence of Buddhist
ecclesiastical aubhorities—Civil Courts
have no jurisdiction — Brddhist Law
(Burmese) — Reeclesiastical jurisdisbion
. T8
Tldest born daughber dying in ip-
fancy—Sesond child son dying at 40—
He living separately from his parents
with btheir consent and never failing
them in any family erigis—He is entitled
to stabus of orasa even bthough he does
nob live wibh his parents and does not
actively assigh them in their businessé




8 SUBJECT INDEX 19929 BANGOON

Buddhist Law (Burmese)
Gift—Death—bed gift is not Wlthm
compebence of Burmese Buddhist § 2435
Gift by sister without joining her
husband—Validity is doubtful 243¢
% ——Gift of marriage joint property by
husband without wife’s consent is whol-
1y void (FB) 129(2)
Guardian and Ward—A mobher’s
- gister is a perferential guardian to a
. pubative father or ‘stepfather when the
_estate belonged to the minor’s deceased
father , 284
Husband and wife—Presumption—
Money borrowed on promissory note for
husband and his sister, still ordinary
presumption that hushand in execufing
promissory note was aching on behalf of
his wife as well as himself can be drawn
3105
Husband and “wife —Burmese Bud-
dhist husband and wife are partners and
s0 Buddhist wife can sue in respeecf of
pvartnership asset in her ecapacity as
suriving parbtner ' 306
~——Husband and wife are liable for
debts contracted during coverture bufb
“decree passed against one after divorce
cannot bind other unless made parfy fo
it

Husband and wife — Neither can
alienate joint properiy without other’s
consent 1124
' If Burmese Buddhlst directs one of

coheirs to discharge his liabilitios which

area great deal less than value of his
property, transaction is to be regarded
as gift of excess of property over debt
and principle of part - performance does
not apply fio such case 272a
~~——Inheritance — Under the Burmese
Buddhist Law a step-grandchild excludes
a nephew from inheritance in respect of
the estate of the step-grandmother and
the fact that he had received from hig
stepgrandmother the share of
tance to which he became entitled on his
grandfather’s death does not debar him
from being his step- glandmobnex s ];gl.;
Keittima adoption—Adoptive father
having already natural son ~—— Adopfes
(plaintiff) not treated as natural children
were freated—Plaintiff deseribed ag son
in adoptive fabher’s will but not given
equal share with natural sons—Father
giving plaintiff power-of-atborney des-
cribing him as soun—Power-of-attorney

Iess extensi~ e than one given to nabural:

inheri-

Buddhist Law (Burmese)

son — Plaintiff described as son in in-
scripbion on tablet in - ordinabion hall
built by adoptive {fathor and in tombh-
stone of adoptive parents —Nabural son
mazrried to plaintiff’s niece which would
be impossible if they were brothers—
Plaintiff had not stafus of keitbima son
but was merely fondling—Description
as son in inscripbion and tombsbtone did
not prove his right to inherit - 22¢
Marriage — Husband’s misconduct
disentitles him to decree for restitution
of conjugal rights 307y
N few da.ys before his death tolling
his children by first wife to give K his
second wife cerfain property in lieu of
her share—K consenting to this and ac-
cepbing it few days after N’s death—
Property little more than nominal con-
gideration—No spacific performance of
such - contract can be ordered and doct-

- rine of part per formance also is inappli-

cable and XK is not bound by such con-
trach 335
Partition — Fabher rémarrying—
Children are entltled to half estabe by
parbition - : 155a

¢ ————Partition—Death of either pzment,,'

surviving parent vemarrying—Children
are enbitled.to partition of proporby alb
the time of remarriage 1550
—Person. paying consideration - buf
purchasing properby in wife's or son's

name has to show the object with which

the properfy was purchased 2570
Scheme giving power to brusteos so
gebbtle or decide disputes rolating o pos-
session of kyaung — Power to a,ppoint
successor to head of kyaung vesbs in
trustees 372
——8uccession—-Person marrving second
wife on death of fubt—But divorcing
gsecond and marrying third—He bhad .
children by first and third wives only—
He had also divoreed fthird wife—Suib
after person’s death by children by third
wife against children by first wife for
share in first wife's inhevited propertiy—
Children by first wife are entitled to
3/4th and children by Hntd to 1/4th
share 343
———Suecession — Orasa  son taking iy,
share on father’s death—Xe cannot in-
herit in remainder on death of surviving
parent when she leaves childven 282¢a . -
Suceession o payin properby enun-
ciated 253
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Buddhist Law (Burmese)

——Succession—Minor dying joint with
his mother and sister—Mother inherits
in preference to sister 148(2)
Texts — Dhammathats are merely

directory ~307¢
-——Texf — Manugye mnot ambiguous,
obther Dha,mmatha,ts need not be referred
to 282b

Text — Where Manukya is not am-
biguous other Dhammathats need nof be
referred fo: 253¢
——Thinghika "property delicated to
rahans of kyaungdaik is vested in head
of monastery as trustees 3724
".——FKanitha children can sue for parti-
tion after death of one parent on remar-
riage of surviving parent Z218q
Right of kanitha child to claim
pa.ltltmq after death of one parent on the
_ remarriage of survivior can be claimed
by keittima child 2185
‘ Burmese wife blansfeumd property
inherited from parents by contract of
such cirecumstances as fo
raise strong presumption that she was
acking .on behalf of marriage partner-
ship—Such transfer is binding both on
husband and wife though husband is
nob active party : 213a
——(Chinese)
~~—Chinese domiciled in Burma have
cusbom whereby they can dispose of
property by will—They also have custa-
mary rules of inheritance which are in
~conflict with ~Burmese Buddhist Law—
These custorms ought to govern Chinese

Buddhis in Burma 22b
:Burma Co-operative Societies Act
(6 of 1927) '

, S. 47 (2) (b)—An order passed by a
" ¢ivil Court, enforecing on applicabion
order made by a llquldab01 under S. 47
(2) (b)is not revisable 1134
-—~S. 47 (2) (b)—Amendment suggest-
ed - 113b
——8s. 47 (4) and 49—Orders of
Tiquidator under S. 49 are final in
absence of rules made under S: 50 (2) (s)
—qumdatm puzpoxbmﬁ to act wunder
8. 47 and issuing order to pay cerbain
. 8ums~—It being a,lleded in some cases
that debis were time.ba,rred and in one
~ much less sum was due—Civil Court has
no jurisdietion 192
Burma Courts Act (9 of 1922)
——S. 11—Ozrder under Civil P. C.
~ 9. 21,R. 99—No second appeal lies—Fro-

“nary gambler

is]

Burma Courts Act
visions of 8. 104, Civil P. C.,are not
affected by Burma Courts Act, S. 11
148 (1)
Burma Courts Manual
-—Para. 307 (A) (i)—Receiver in in--
solvenecy is not entitled to commission
on realization by sale of mortgage money
168;
Burma Criminal Law Amendment
Conditionally Released Prisoners
Act (3 of 1928)
——S. 2—Magistrate sentencing person
convicted under S. 227, Penal Code, and
S. 2, Burma Act, for period in exercise

of his powers—Such sentence is 1llega,1

279
S. 2—Scope—Penal provision has
no retrospective efect 278b
Burma Excise Act (5 of 1917)
Ss. 30 and 5—Scope —Place of pos-
session or sale of tari must -be within
five miles of a licensed tari shop - 120
-—38. 30 (a)—" Country liquor” ex-
plained—Particular kind must be spe-
cified . 256a

S. 30 (a)—Person cannot be convic-
ted for possession of less than one quart
of country spirit or country aleoholic
liquor other than spirib . 2563
——Ss. 30 (a) and 37—Altération of
offence under S. 30 (a) to one under
S.37 i 2564

——S. 37—Proof of offence under—
Guilty knowlege must be proved 256¢
Burma Expulsion of Offenders Act,
(1 of 1926)
-——8, 2 (B) (3) and (4)—Under S 2-B
(8) and (4) person may become offender
not by reason of convmtlon of offence
2544
S. 4—Neither District Magistrate
nor High Court has jurisdiction to deal
with person against whom order of res-
triction is passed under Burma Habi-
tual offender’s Restriction Act, S. 7.
254¢
-—S. 4 (1)—Wording of S.4 (1) res- .
tricts ibs application to offender under
S.2-B (1)(2) 254)
Burma Gambling Act (1 of 1899)

——Ss. 11 and 12—Daing should be
punished much more heavily than ordi-

30

——8§. 17—S. 18 (i), Burma Habitual
Offenders Restriction Act Aoes not ap-




10
Burma Gambling Act ‘
ply o persons proceeded against under
8.17 . 147
Burma Generzl Clauses Act (1 of
1898,
Growing palm ftree is immovable
properby 200
Burma Habitual Offenders Restric-
tion Act (2 0f1919) ,
~—8.7—Neither District Magistrate
nor High Court has jurisdiction to deal
with person against whom order of res-
triction is passed under S..7 254c
——S. 18 (1)—S. 18 (1) does not apply
to persons proceeded against under Bur-
ma Gambling Act S.17 147
- Barma Land Revenue Act (2 of
1876)
——S, - 47T—Mortgage . not notified to
corporabion —Property sold for defaulf
in payment of property tax—Purchaser
even after institution of suit on mort-
gage gets it fres from mortgace—-Lis
pendens does not apply 1

Burma Laws Act (13 of 1898)

"'”"-——‘S 13 (1) — Buddhist Law —
" “Laws” defined—Rules of conduct in
Vinaya cannobt be law exeept when en-
forced by Burms Laws Act, 8.13 (1)—
Sale- is not a question 1eoa,1d1ng any
religious usage —Buddhist monk is not
dlsquahﬁed from cc‘mﬁm,ctmg within |

Oontlact Act, 8. 11—(1815) 2 U. B. R. -~

- 291 C. 613 and5 Rang. 626=
A I R. 1928 Rang 32106 1. C. 201,
QOverruled (FB) 3544

~—=5, 13 (1)—Buddhist Law means not
Buddhist Law prevalent in Burma but
law applieable to Buddhist parties—
Chinaman residing in Burma is not,
therefore,  debarred fmm disposing of
property by will 22a

Burma Registration of Business
Names Act (8 of 1920) »

3, Proviso—DProviso refers to
S.3 (c)

260a

carrying on money lending business in
his own name ~After his doath his
widow oauymo on same business under
old name with ** and Co. ” added—Mort-
gage enbered in business name—Regis-
tration effected. but widow’s chnd ren
ghown as pmunels when they werenot—
Suit on mortgage by widow —Case falls
~under 8.3 (b) .and as plaintiff widow
wag under disability provided in 8. 5{1)
het suit most {ail’ 2600

SUBJIECT INDEX,

volving

S. 3 (b) anda 8.5 (1)— —Arkanese 7

1999 RARGOON

Burmz Rural Self-Government Act
(4 of 1921)
—=8. 12—Abetment of breach of bye-
laws is nob offence under Penal Code,
S. 109 75
District
Council has no power to give authority
to lesses to collect fdes .which are not
authorized by legislative authority
210a
——Ss. 28 (1) (c) and 52—Court inter-
pletmd words “‘on roads or streets with-
in half mile of public or private market”
in 85, 28 and 52 as nob necessarily moan-
ing edge of either side of or part of reads
or strests—High Court will interfere in
revision Civil P. C,, 8. 115 2100
Rr. 34, 36 and 39—District - Judge
acting under R. 84, or Assistant Judge
nomma.ted by him o hear petibion chal-

lleqomcf election is persona designata and’
‘1o revision lies to Hish Comb against

their order - 352(2)
Burma Vace ination Act {1 of 1909) -
Ss. 4 and 13—Child above six
months—Parent refusing to allow child
to be wvaceinated — CGonvichion under
8. 13 is unsustainable —Procedure -must

. be followed as laid down.in Vaccination

Act {13 of 1880), Ss. 17, 18 and 22 ~ 150
C o
Civil P, C. (5 of 1903)
~—S. 9—Dispute in Upper Burma in-
ecclesiasbical mabbor - within
compebence of Buddhist occlosiagticnl
authorities —Civil Courty have no juris-
diction 77
-8, 10—8ubsequent suib. for mesne
profits aceruing subsequent to instibu-
tion of pricr suit 13 pobt barred by S. 10
67a
——8. 10—Applying for or obtaining
leave to appeal to His Majesty doss nob
amounb to pendency of appeal 670
——8. 11—PFindings on morisage suis
may he said to be binding on auction-
purchaser though he is nobt phr Lv o
mortgage sult——(Obater) 1834
— 8§, 11—Deoree-holder making appli-
cation for esecution of decree for cerbain
sum—That sum paid up—It is ineguit-
able to allow him to make anothsr appli-
aabion asking for further sum—In appli-
cation made for execution of decres, in-
jerest inserted and scored out and dele-
tion accepted by dezree-holder—1lo is
nob enbitled to make another application
to execnte decres for inberest 182a
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. Cigil P C

S, 11—Res judicata—General prin-
ciple.of res judicata applies to execution
. procesdings, apart from the provisions
of 8. 11 1825
——S8. 11—Decres-holder applying for
execubion of preliminary mortgage-de-
cree—Judgment.debtor not objecting to
-executability of decree and allowing if
to be gatisfied to certain extent—Judg-
ment-debtor cannot . be said . to admit
that decres could bz executed o any
laiger estent 172
S. 11—Issue of law—Decision on
admission due to erroneous conception
ol law is not res judicata 55¢
—§, 11, Expln. (iv)—Plaintiff and
defendant in present suib being co-de-
fendants in former suit— Plaintiff in
former suib claiming partition on basis
of agreemont—DPresent plaintiff admit-
ting his
ground that other defendanfs in that
suib treated.land as their own and that
agreement for partition was not proved
—Plaintiff in present suit alleging that
land was jointly owned by her husband
and defendant 1 who transferred it with
condition to ~repurchase—Défendant 1

repurchaging it —Plaintiff claiming hali’

share “on "payment of Thalf puxch LSe-
money—Present. smb was not barred by
" res judicaba . - 162
—85, 38— Decree-hol&er applying to
Court passing decree to issue nobice to
judgment-debtor who was then outside
that Court’s jurisdisbion— Applicatien
miade boga fide for execubing docree—
JApplication is to proper Court and is
legal—1t is step-in-aid 95
S. 47—Correctness of decres can.
not be called in question 275(1)b
¥ 8, 47—Judgment-debtor paying
corbain amount bowards sabisfaction of
decree— Decree-holder mnot ecertifying
paymenb and execubing whole amount
due under decres — Judgmenb-debtor
bringing suit to.recover amount paid—
Such suit is maintainable 269
47—Order under 0. 20, R. 11 (2)
is appealable, being one under 8. 47

A 181
e @ AT —Order of commiftal tojail

paxsed without jurisdiction—Objection:

50 itg legaliby nob taken —No appeal lies

161p
S, 47—O0rder granting mortgages in.
ferest on mortgage money for time dur-
iag which sale proceeds of morigags

claim but suib dismissed on

b
[

FANGOOR
Civil P. C.

property are lying in Courb, is net ap-
pealable bub is revisable 1270
8. 51-—Order of commibtal to jail
passed without jurisdietion—Objechion
%o ifs legality not taken—No appeal lies

161¢%
S. 60—Application —8. 60 does nob
apply to execubtions under a mortgage
decres 275(1)a
S. 64—Assignment of debt involves
transfer of interest in it 229¢
64—I1i attachment is validly
withdrawn though under misapprehen-
sion subsequent attachment does not re-
late back to date of 1st attachment and
canuot have such efect against persor
taking transfer during interval 229}
~——S. 73—Scope —Where each of the
three decree-holders of the same judg-
ment.debfor took out exesubion of hig
decrees in the execution cazes of the
Sub-Divisional Court and also in execu-
tion cases of the Township Court and
where . one of them in execution case of
the Sub-Divisional Court abtached and
brought fto sale cerfain properties be-
longing to the common judgment-debtor
and where the other decree-holders
claimed rateable distribution in the
Sub-Divisional Court the decree-helders
are entitled to rateable distribution in
respect of the decrees for which &hey
had taken out execution in the Township
Courb ag well as those for which they
had taken oub execution in the Sub-Divi-
sional Clourt 198¢
S. 73—Oxder under 8. 73 is order
in execubion proceedings but is not
decres within meaning of 8. 47 and is
nob appealable 1984
—=9, 92-—8cheme —Power to modify or
alter a scheme is subject to the condi-
tions under 8, 92 2%
S, 96—Meaning—Tt does not follow
that because an appeal lies under the
Lietters Patent there is similar appeal in
the Code —The right of appsal is a right
conferred only by espress provision™ end
in cases under the Code, unless the right
is given by the Code, there can bhe no
appeal ‘ 198h
S. 1060—When Court arrives ab fiad-
ing there being no evidence there is
error of law—High Court can consider
whole cage 257¢
—8§, 100—8cope — Matter of disere-
sion——Appellate Cours iy always reluc-
$ant 5o inberfeve 221
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Civil P. C.
——S. 100—Finding of facts not ques-
tioned in first appeal cannob be raised in
-gecond appeal 2135
S. 100—Suit for enforcement of
award praying also that award he filed
—Second appeal lies - 1664
——5. 100—New plea — Question of
jurisdiction not raised in last appeal—
‘Question can be raised in Lefters Patent
Appeal 77a
S. 100 —Second appellate Court is
-not bound by deductions of lower Courts
as to neglidence—Whebhel cerbain facts
-constitute nedhdence is question of law
174
S. 104,—Scope — Order granting
‘mortgagee interest on mortgage money
for time during which sale proceeds of
‘mortgage property are lying in Court, is
‘not appealable but is revisable 127a
8. 104—Orders passed by District
Judge under Succession Act (e. g., one
under S. 299) are appealable ’ 109
- —=—S8. 110—"Material question of law"
explained 2800

questlon of limitation—High Court can
interfere

.on issne is no ground for revision during
pendency of suit 270b
—S. 115-—Seope—I‘f the lower Court’s

~mebhod of arriving at the conclusion is -
irregular and if it entirely misconceives

the point at issue there is sufficient
;'ground for High Court’s interference in
revision 244b
—8, 115— M. agleelng to give property

to G on M’s marriage with G's daughter.

—M marrying G’s daughter and posses-
-sion given to G—M suing G for posses-
-sion of property—Giift to G being com-
plete High Court will not interfere in
revision 225 (1)
~— 8. 115— Court overlooking canon of
interpretation that statutory provision
in the nature of taxation should be in-
‘ferpreted literally in favour
—High Court will interfere in revision

2100
%-—8. 115 —Appellate Court deciding
corsechly but without jurisdiction-—High

Court will not interfere in revision 198¢

. 115—Revision does not 'lie .only
because Court made error in law 1870
S.- 115—Non-appealable order in
-:execution without juvisdiction likely to
cause judgmant-debbor irremediable in-

S. 115—Tower Court overlooking.

3040

——S. 115—8cope —Erroneous decision

- appeal High Court

"altered decree 'in favour

of subject’

Civil P. C.
jury—High Court should intevfere under
S. 115 161c
5. 115—O0n failure to take into we-
count some-legal proposition or maberial -
fact the Court’s decision may be reversed
. 1454
S. 115—Order wpassed by a civil
Court, enforecing on- application order
made by a liqguidator under 8. 47 (9),
Burma Co-operative Societies Act is nob
revisable 113c
~S. 115—Case not deciding a ques- -
tion of jurisdiction—No revision lies 210
S. 144—Decree-holder aucbion pur-
chaser—Sale cannot stand if decree
reversel or modified and jubgment-debtor
pays amount finally decreed 157
S. 145—Remedy against immovable
property givean as security under a regis-
tered bond can be ‘enforced without ve-
course o a suib _ 126
151—Non-appealable ovder in

" execubion without jurisdiction likely to

cause judgment-debtor irremediable in-
jury—High Court Should interfore under
S.115 161¢
Ss. 151 and 152—Disbrict Judge's
decres by mistake making _defendn,nt,
against whom relief was not claimed,
liable for decrelul amount—On plainbiff’s
increasing decretal
amount but not refering to question as
to who were bound by decree —Defen-

-dant, wrongly made liablo, applying lor

amendment of decres—As even in plain. .
tiff's appeal High Court could have
of awplicanus
under Q. 41, R. 33, decree ol District
Judge merged in that of High Court and
so High Court was proper Court to am-
end decree 158
0.2,R.2-0.2,R. 2 isno bar it

" cause of action in subsequent suib is dif-

ferent from one in earlier suit 285¢
Q. 2, R. 2—S8cope —Interest —Covo-

nant to pay interest unless distinet lrom
a.nd independent of claim for principal
’cannot be basis of suit 96 (2)
0.6, R. 17—Substibution of one
cause of action for another is not al-
lowed 1790
y——0. 6, R. 17—Defendant grossly
careless — Amendment should still be
allowed unless Court thinks it to be mala

fide . 33 (2)
0.9, R. 9—'Sufficient cause’—
Party’s agent attended Cowrt and wlter

disposing of some work went away uude”
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- Civil P. C. :

bona fide belief that he had no more
cases in the Court—His suit dismissed
for non-appearance—Such bona fide mis-
take would amount to “sufficient cause”

: 224¢
0. 9, R, 8—Person alleging false
cause for non-appearance—Court can re-
fuse to yestore his suib 224p
0.13, R. 4—Document admitted
by Commissioner—No endorsement by
trial Court— Document is admissible in
evidence and forms part of the recordu
' b
—0.17,R. 1 (1)—On day fixed for

hearing, case not called until 2 p. m.— -

Six witnesses for plaintiff “fexamined and
40 witnesses for defendant present—
Defendant’s advocate appearing in other
Court and defendant applying for ad-
journment but Court refusing—Though
defendant has not shown sufficient cause
for not being ready with his case, Cour
should use its discretion in allowing ad-
journment
—0. 17, R. 2—Burden of proot on de-
fendants—They failing to appear on date
- fized by Court on its own motion—Court
proceeding with case and passing order
—Order purporting to be on merits—
Order should not have been on merits—
-Order must be held to be one ex parte
underR. 2 - , " 73a
0. 17, R. 3—Defendants not ap-
pearing on dabe fixed — Court making
order that case would be proceeded with
withouts reference to defendants’ wit-
nesses and proceding to examine plain-
%iff’s witnesses—Defendants then ap.
_ pearing—Court asking them to cross-
, €xamine plaintiffs’ witnesses if they so
wished—Court’s procedure was unjusti-
fied 735
: -—-TO. 20,R. 11 (2)—Order under R.
11(2) is appealable being one under
Civil P. C. 8. 47 191
x 0. 21, R. 2—Judgment-debtor
Paying .certain amount towards sabisiac-
tion of decree~~Decree-holder not cerbi-
fying payment and executing whole am-
ount due under decree—Judgment-deb-
$or bringing suit to recover amount paid
—Such suit is maintainable 269
- —0. 21, R. 10—Decree-holder apply-
ing to Court which passed decree to issua
notice to judgment.debtor who was then
outside that Court’s jurisdietion —Appli-
gs,hlons made bona fide for executing de-

Cinl P. C.

cree—Application is to proper Court and
legal—1t is step-in-aid of execution 95
21, R. 11 (2)—Decree-holder
making application for execution of de-
cree for certain sum—That sum paid up
—1t is inequitable to allow him to make
another application asking for further
sum—In application made for execution
of decree interest inserted and scored out

- and deletion accepted by decres-holder

~—He is not entitled to make another ap-
plication to execute decree for interest
1824
0. 21, R. 22—Ezecution after one
year—Notice to judgment-debtor essen-
tial unless reasons for not issuing notice
are recorded-—Failure to record reasons
renders proceedings void 161a
-—0. 21, R. 59—No enquiry as to de-
cree holder’s right to execute decres can
be made under R. 59 1520
¥ —0. 21, Rr. 60 and 63—O0rder to
be in favour of claim under R. 60 must
be result of investigation unless investi-
gation unnecessary — Claim preferred
under R. 58 but notice not issued to
attaching decree-holder — Decree-holder
not appearing—Execution proceedings
a3 also claim application closed - Neither
order closing execution proceedings, nor
that closing claim application, mor also
their combined effect, is .order. under
R. 60 or order against decree-holder
within R. 63 123
0. 21, R. 63 —High Court does not
ordinarily interfere in revision with
orders passed under O. 21, R. 63  297%
— 0. 21, R, 63—O0rders made against
person applying for removal of attach-
ment—Under O. 21, R. 63 he can sue
though attachment is subsequently with-
drawn ) -~ 228q
——0. 21, R. 63—Application for re-

-moval of atbachment being unsuccessful

—Applicants bringing regular suit pray-
ing for costs in application and for decla-
ration that property wad theirs—They
can get decree for such costs ~ 1281¢1)
0. 21, R, 63—After applying for
removal of attachment, O. 21, R. 63 -ap-
plies for declaratory suit, and not Speci-
fic Relief Act, 8. 42 ‘ 194
——Q. 21, Rr. 65 and 84—Neither pro-
visions of O. 21 of Code. nor procedure
on original side of Rangoon High Court
contemplate highest bid at auction sale
to be placed before Judge for a,cceptgl%gl:e

. ¢
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Civil P. C. :
w3 21, R, 84—0fficer conducting
- sale is to declare highest bidder as pur-
‘zhaser ) 31is
3 0. 21, R. 84— Auction-purchaser
whose bid is accepted by fall of hammer
can withdraw offer before acceptance by
Court without liabiliby of paying deficit
on resale | ‘12
—(3, 21, R, 80—Official Receiver not
in possession nor parby —— Absence of
notice of auction to him does not
amount to material irregularity  31la
—0. 21, R, 90 — Auction purchaser
cannot apply to sebt aside sale under
R. 90 but under R. 91 only 33 ()
—0. 21, R. 92 — Order under — No
second appeal lies—Provisions of 8. 104,
Civil P. C., are not affected by Burma
‘Courts Act, S. 11 . 148 (1)
#——0. 308, R. 4—All that 0. 30, R. 4
contempla,tes is existence of partnership
310
—0. 33, R. 5—Court Uannoh dismiss
a,pphca.tlon for leave fto sue as pauper
by oomv keyond 2 wlleoatmns therein

209 (1)

e 0 33, R. 5 (a,nValue for Court-
fes wrongly calculated —- Application
mast be dismissed — (Obiter) Right of
{resh application may subsish
—=0, 33, 8.5 (d)+Court examining
only a.pphca,nt and taking.into conmdem-
tion his examinabion as well as his peti-
tion—1It also taking judicial nobice of
cerbain: proceedings in which applicant
was parby—Courl'’s action is proper 273
——. 33, R, 7—Court ezamining only.
applicant and taking into considerabion
his examination as well as his pebition
. —It also taking judicial notice of cer-
tain proceedings in which applicant was
rmty——Comt. achion is proper 273
. ~(, 38, R.'5 — Application to res-
: ﬁrain person temporarily from withdraw-
ing amount at hig credit and Court’s
arder thereon ave really for attachment
before judgment 944
-0, 38, R. 8 — Liability of bond
executed under R: ¥, ceases ag soon s
suib is dismissed S4p
—-0, 41, R. 10 -Appellant asked to
-give security nnder O. 41, R. 10 (1) fail-
ing to furnish it within time ordered,
“with knowledge of order {for securiby—
Applicaticn made for extension afber
expiration of time to give sesurity re-
fused—Appeal rejected — No. order to
réstore anreal can be made 289

128 (2)

1929 RARGOON
Civil P. C.

——tuloe empowors Conrg
to adjourn a caso—lor dolaull, appol-
late Court should nob pass ordor wilh-
out hearing appeilant’s advoeato 11 (2)
—0, 41, R, 20 — Neithor wppollant
nor respondents deriwving clain fouehing
dispube in appeal {rom parly nob joined
in appeal—Decision of appoenl nob in-
juriously affecting intorvest ol thab purby
under decree appealod aguinst - SBuch
party is nob necessary Lo apponl 2654
~=Apponl must bo
allowod undor B, 7,

confined to grounds

0. 47 1050
—0. 47, R. 1—Roview ol judgmont
in Art. 162 refors {o 10v10w undor O, 47,
R. 1 2291;
—-0.47, R. 1 — Nﬁsl;;hku oroorror

Error of law must be obvious 704

—=0, 47 R. 1—Ground [or rovisw:
Delivery of judgment withoul nolico Lo
parties and thus depriving  right lo

obtain leave {0 wpypoal under Lebtory
Patent—Ground is wsulliciont for grunt-
ing review 704

R. 7 —Scope — Allowing
aebing
to bo

1054

H-~8uit for onfores-

—(, 47,
appeal on any othor ground s
without jurisdiction and is liablo
seb aside in revision’

Sch. 2, Para, 1

‘ment of award—>Signaburo of purby muwy

not egtop him from dispuling corroch-

ness 1664
S eh. 2, Para. 16 -~ 'I'wo choson
grbitrators enli.&xtinh sorvieos ol Lbwao

additional avbifrators, thoy baving no
such powers under torms of voforency---
Award madé and signod by two choson

arbitrators alone -— Docreo in - conso-
quence ol such award is nob apponlable
225 (2)

—-*—Sch 2, Para. 20—Suil for enforco-

mens of«wv‘u_d praying also thint nward

be filed —Second appeal lios 166G¢

Companies Act (7 of 1913)

— 8. 235 — Unsuccosslul appoeal by .
directors in winding up procovding—No

order -as to cosbs — Btill diroctors can

claim reasonable costs bora fide incurrerd

for company and are nob to that oxtont

bound to make up company’s amount in

their hands 139

Company

¥-—— Agreeme J_t when company nob

f01mec?—~Compan} is nof bound by i
184,
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Contract

——=Counsbruction — (Per Pratt, C. J.,
and Carr, J.)—Sellor agreeing to sell
goods from his or gther mills—No inten-
“fion fo supply from pavticular mill
given nor milling nobice issued—Seller’s
mill burnt —S8eller is liable under con-
sract —(Ormiston, J., contra) 80a
Counstruction-——Construction of con-
tract should not he dependent on con-
venience only 80b

Contract Act (9 of 1872)

his death telling his children by first
wife to give K his second wife certain
-properby in lieu of her share — X con-
senting to this and accepting it few
days affer N’s death — Property little
more than nominal consideration—No
- specific performance  of such conbracs
“can-be ordered and doctrine of part per-
formance also 'is inapplicable and K is
not bound by such contract—Part per-
formance 335a
%% 8§ 11 —Buddhist moénk is nob dis-
_ qualified from contracting (FB) 3544

%% —§, 23—8ale to Buddhist monk is

not.immoral - (FB) 354p

8. 25—Part of consideration re-
ferring to past debt — Debt must be
_ definitely specified 2400

~——S. 30— If as result of wagering
- eonfract, principal proves that agent re-
ceived money on his behalf, agent is
liable to account to principal for the
money and onus is on -principal to prove
. that agent so received money 2440
—8."30 — X owing money to N on
. belting transaction — N demanding it

and on K's refusal threatening $o post:

him—XK giving cheque to. N but ve-
questing not to present it and promising
to make payment on certzin date—N
not posting K — Thers is a good consi-
deration for passing of cheque in N's
refraining: from posting K and under
B. 30 promise based on :such’ considera-
#ion is not illegal 241
~— S, 40, Ilus. (@) and (B) —
Specific performance can be asked
against legal representative in respect of
conbract for purchase of immovable pro-
- ‘perby : ' 274a
———8. 45—Husband and wife — Bur-
mese Buddhist husband and wife are
partners and so Buddhist wife can sue
in respech of partnership asseb in her
eapacity as surviving partner 308
~—8.73—Person engaged as teacher

S.4—N, a Buddhist few days before

.and pledge is invalid

Contract Act _
by month—No provision for uofice bo
leave—Contract can be bterminated by
one month’s notice 167
——S8. 74—Contract by 3/ for purchase
of motor truck from D—Truck delivered
to M —Parb of purchase money paid and
with regard to balance M entering into
hire purchase agreement about truck in
which M was deseribed as hirer and D

- as.owner —Under agreement balance was

to be paid in instalments and on pay-
ment of whole sum M had option to
purchase truck by paying one rupee—
Agresment confaining clanse that on
failure by M of any instalment as it
became-due D could seize car and credit
its value as against amount due by M
but M was not to be eredited with more
sum than then due—Agreement though
in form of hire, object of parties in
drawing it up was to euter inbo -con-
tract for sale—Stipulation that M was
not o be credited with more sum than
then due was by way of penalty which
Court can and ought %o relieve against
dnder S.°74 . 368
S. 137—K supplying goods to M’s
employess and M being suvety for em-
ployees—K making statement that he
did not intend to file suit against em-
ployees — Such statement does not
amount to waiver of his claim against
them soas to discharge M from liability

o , 187q
——S. 152—Pawn-broker issued pawn
ticket containing clanse exempting

pawn-broker from liability in certain
sitnation — Bailee could plead the con-
tract as exempting him from liability -

. 1450
5. 178 —K obtaining jewellery from
lawful owner by “fraudulent prebence
that he was prospective purchaser bus
with dishonest intention of raising
money on it himself—Jewellery pledged
by K—Jewellery is obtained by fraud
320
—~—35. 216—4 mortgaging his eincma
theatre on a leasehold from G to C—
Subsequent mortgage with power to sell
in favour of @ —4 again mortgaging the
property to Z for one lakh—(C given
manageraent of cinema with ‘power td
utilize profits inlieu of principal and
interest—(@ selling the property in pur-
suance of his power ‘of sale—C purchas-
ing it and gebting renewal of-léase of
cinem site—C also gebbing ‘assignment
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Contract Act _
of B’s mortgage of one lakh for 15 thous-
and—A was held not entitled to benefit
of purchase by C or of the assignment
from E by him 140
Court.-fees Act (7 of 1870)

S. 7 (v) (f) — Partition suit —
Plaintiff’'s share determines jurisdiction
and court.fee 211a
S. 15 — Review application ad-
mitted—Decision reversed or modified
not on the ground of mistake of law or
fact—All reliefs granted in concurrent
application for amendment of decree
under Civil P. C., 8. 151— To prevent
abuse of Court process refund of
court#fee should be allowed 158
Sch. 2, Art. 17 (vi)—In suits for
possession of Phongyi Kyaung, court-
fees are payable under Arf. 17 (Vl) and
not ad valorem court-fees on markeb
value (FB) 134
Cnmmal P.C. (5 of 1898)

Statement made by plosecumon w1bness,

written i police diary—A#t accused’s re-
quest Court must refer to it and must
furnish him with copies 87a
. ——=8.162—Police officers taking state-
ments of witnesses should not exfract
and enter in diaries as much asg is vele-
vant and destroy original 875
S. 227« Alterafion of conviction
under S. 30 (a) 0 one undel 8. 87 ig not
justified 2564
S. 236—Alternative charges can-
not be combined under one charge—
S. 236 applies when the law applicable
and not- facts are in doubt—Convietion
in the alternative is bad when distinct
finding as to facts is nob .arrived at
209 (2)
——8. 250 —Where a casé is nob wil-
fully .false nor is there perversion or

exaggeration of evidence, compensation:

should not be awarded 14 (1
—— 8. 259—Complainant dying before
hearing—Offence non-compoundable and
nor- cocnlza,ble — Magistrate can  still
ploceed with the case 14 (Z)b
S, 342—TUnder 8. 342 after exami-
nabion of fresh witnesses for Crown and
rec.ll and cross-examination of prosecu-
tion wibtnesses, .accused should be exa-
mined, bub violation of provisions of
8. 842 is mere irregularity curable
under 8. 537 if it does not involve pre-
mdlce to a,ccusecl 331

Criminal P. C,
30 stripes for three months’ rigorvous
imprisonment is enhancement (FB) 177
S. 439 (4)—Accuged acquitted —No
erroneous recording or-omission of evi-
dence—High Court cannot direct retrial
by holding that on evidence as it is ac-
cused ought not to have heen acquitted
321
o -—=8, 520 — Accused acquitted—
Both Distriect Magistrate and Sessions
Judge can interfere with #rial Court's
order under S. 517—Accused convicted
by First Class Magistrate—No appeal to
Sessions—District Magistrate can inter-
fere with his order under 8. 517: 6
Rang. 259=A.1R. 1928 Rang. 240=
111 1.C. 878, Overruled (FB) 97
S. 537—Under S. 342 after exami-
nabion of fresh witnesses for Crown and
recall and cross-examination of prosecu-
tion witnesses, accused should be exa-
mined, but violation of provisions of S.
342 is mere irregularity curable under
8. 837 if it does not involve prejudice to
accused

Custom
Essentials — Custom that

only

- ground on lower level is to be cultivated

and that each piece of ground is to have
catchment area is unreasonable as it de-
prives Government of right to dispose of
State lands on higher level: A.LR. 1929
Rang 31=6 Rang. 615, Reversed -
- 300¢
D

Debtor and Creditor

——Person authorized to deal with 1)10-
perty by Letters of Administration and
also by powers.of-attorney from heirs—
He mortgaging property— Creditor need
not enquire into application of money
borrowed 5¢
Decree ’

Form of—Giving of mopgy decize
for immovable property is wrong 272¢
Deed

~— Construction—Mortgage or sale—

of redemption expressly refused—Simul-
taneous agreement to reconvey if certain
amount paid regularly as vent for five
ye..rs—In default of any payment agree.
ment to be void—The +wo docume.t«
constituted sale with right of repurchasg
and not mortgage 39,

Divorce Act (4 of 1869) )
——8.2—Domicile illustrated (SB) 2160
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Divorce Act

%3 —-8§ - 14—Condonabion of past mabri-
monial offences is impliedly conditioned
upon future good behaviour of offending
spouse and so if after condonation offen-
ces are repeated, right fo make condoned
offence ground for divorce revives—Wife
committing adultery—Then husband and
wife living fogether for some months—
‘Wife again deserting husband—Subse-
qgueént desertion is sufficient ground for
making previous adulbery ground for
divorce and husband is entitled to decree
for divorce (5B) 215a

" Easement

-——Right to surface water cannob be
claimed even apart from provisions of
Basements Act 3000
Easements Act (5 of 1882) '
—~——8s. 17 (c) and 18—Act does not
apply to Burma—Right of receiving sur-
face water can be acquired by custom in
absence of statutory prohibition 31
Evidence Act (1 of 1872)

——8. 18—Admission by a person that
one of the heirs has absolute right to
.property to which the person-along with
obhers is heir, cannot atfect other heir

- 2725
% —S. 53 —Transaction in nature of
relinquishment — Agreement to relin-

quish unregistered but enforceable under
the doctrine of part performance—Secon-
dary evidence of its contents may be
given if it is lost - ’ " 181a
——8, 65 (f)—Registration Act—S. 57
.cidly shows that when secondary evidence
“has in ‘any way been introduced as by
“loss of original document, copy certified
by Registrar is admissible to prove con-
tents of original 277
——8. 91—0ral evidence as to contrach

for sale is not rendered inadmissible by

document which does not record . terms
of conbract for sale ©293b
S. 91—Contract for sale unregis-
tered—S. 49, Registration Act does not
preclude it from being given in evidence
to prove terms of contract 293¢
% —8§. 91—Contract compulsorily re-
gistrable but not registered is inadmis-
. sible 605
——8. 92—Surety bond—Wording not
supporting that surety was not liable
for decretal amount— Sureby told that he
was for appearance only—Application
for surety supporbing him - Release order
sague — Evidence beld admissible to
1299 Indexes (Rang.)—3 & 4

. Evidence Act

prove that execution was under mistake
) 262
S. 92—O0ral evidence as to real cha-
racter of consideration is not barred
240a
~——8. 92—Person selling land but con-
tinuing in possession under oral agree-
ment to repurchase—Vendee selling pro-
rerty to third person—Original vendor
can prove against the subsequent pur-
chaser, oral agreement to repurchase and
fraudulent nature of subsequent pur-
chase &
S. 101 —Plaintiffs suing defendants
for sum of money said to be due o him
in respect of labour supplised to them
and producing document signed by part-
ner in defendants’ firm saying balance
claimed was due to him—Onus is on de-
fendanbs to show that document whick
amounted to admission was obtained
under circumstances not legully bin%igg
3
—8S. 101—1f as result of wagering
contract, principal proves that agent re-
ceived money on his behalf, agent is
liable to account -to prinecipal for the
money and onus is on principal to prove
that agent so received money 244,
——5. 101 —Onus immaterial-—After all
the evidence has been taken, no question
of burden of proof remains 1835
S. 114 —Evidence of co-habitation -
and repute—DBurden is on person deny-
ing marriage to prove that the marriage
did not take place " 3414
-——38. 114—Marriage—Presumpbion of
marriage arises from long cohabitatgon
15
S. 114 —Executants, men of experi.
ence—Strong proof is necessary fo show
that the deed was signed without being
read over 3%s
~——8.115 —Vendor is not estopped from
suing to recover possession of property
on ground of vendee’s incapaciby to con-
trach . {FB) 3542
——8. 115—Burmese husband ané wife
mortgaging joint property by registered
deed —Husband sentenced to transporta-
tion—-Within one month of his departure
wife alone selling property for in~de-
quate consideration—Vendee on his part
mortgaging it to S—Husband on his re.
turn getting possession—S suing and
having in execution himself purchased
it taking out delivery.warrant against
husband —Husband bringing present suit
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Evidence Act
—8§ was not transferee without notice
and there was no estoppel against hus-
band 1125
, S. 115—Laches—Length of delay
and nature of acts done during the in-
terval are material for estoppel 175
3 116—Rights of vendors of
plaintiff extinguished by adverse posses-
gion by defendant—Defendant, after.
purchase of land by plaintiff taking his
permission o occupy land—He is nof
estopped from pleading acquisition of
title by adverse possession 1700
S. 116—A tenant is estopped from
denying his landlord’s title #ill he sur-
renders possession 15

Family Arrangement
——Agreenient as to division of fa.mﬂy
property—Heir giving up his undoubted

rights to it without consideration and .

without professional advice —No fraud
or undue-influence — SHill agreement can
be set aside

G

Government of India Act’ (1919)
=~—38. 96.B—Rules under R. 14—Pei-
son oceupying position of Extra Assis-
tant Commissioner dismissed—He bring-
ing suit against Crown in damages for
wrongful dismissal on ground that pro-
- yisions of R. 14 and Circular G. No. 18
of 1926 issued by Government of Burma
were not followed—Though he cannot
rely on alleged breach of procedurein
Circular G, No. 18, he is not precluded
from bringing suit and decision of case
will depend on alleged breach of forma.-
lities in R, 14 207
Guardians and Wards Act (8 of
1890)
—S. 4 (5)—Scope—An apphcahon
under S. 25 must be made to the Court
where the minor mdma.uly resides

129(1)
. —S8. 25-—Scope—An application under
. 8. 25 must be made to the Court where
_the inor ordinarily resides 129(1),

Ihcome:tax Act (11 of 1922)

e 4-—Remuneration by Foreign
Govelnment paid to its servant for work
done in British India is not income ac-
cruing or arising in British India (FB) 1
3 ix)—Provident Fund
started by company —Part contributed
by deductions of employee’s salary—
Part conbributed by company —Provident

3355
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Income-tax Act
Fund subsequently transferred to trus-
fees—There was no obligation on the
company to make periodical payments to
the trustees—Deductions from salaries
or contributions by company not actu-
ally paid to trustees—Trustees having
power to call on the company to make
up shortage of its liabilities—Company
held not entitled to deduct from their
income sums merely carried forward as
a book liability in favour of employees
or trustees—Cash payments, however,
could be deducted—Actual payment to
employee was not mnecessary—Actual
payment to trustees so as o lose proprie-
tary right of eonfrol was sufficient

(SB) 193
#——8, 13—Computation of income,
profits under S. 13— Assessee is entitled
to show that income included in assess-
ment for subsequent year was included
in that computabtion (FB) 2484
F¥——§, 13— Assessee nob making hon-
est sta.tement——Ra.ndom assessment can
be made (FB) 1025
—S. 22 (4)—Notice under, can be
issued even after return is made (FB) 38

satisfied that stabement is .genuine or

complete—Notice stating particulars and

grounds of objections should ordinarily
issue—Assessee per sistently making false
1etu1ns—-Such notice is.not obhgatoxy

( FB) 1020

ned——Assessment under S. 23 (4) followed

" by refusal to make fresh assessment ua-

der 8. 27 does not come under proviso 8
¥-—8§, 33—Power of review—During
the. pendency of an application under
S. 66 (2) the Commissioner can exercige
his power of review under S 33 :
(FB) 248p
-—S. 33— Questmn whether pending
application under 8. 66 (2) is bar to pro-
ceedings under S 38 is question of law
2455
S. 66—High Court cannot interfere
with finding of fact regarding complete-
ness or genuineness of. sta,bemPnh :
(FB) 1024
——-5..66 (3)— In particular yesr as-
sessment made on actual income — Ob-
jection that sum already assessed 1. .
previous years was included in assess-
ment—Assistant Commissioner finding
that assessment in those years being on
best data, there was no conclusive procf
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‘Income-tax Act

that sum was already assessed — Ques-
fion of law arises from such order viz.,
whether assessee is entitled to show sum
is included in estimate in previous years
-and Commissioner must refer case 2454
Interest

~——8Sale proceeds lying in Court —
Mortgagees ca,nnot get interest on sale

procesds 1270
Interpretatlon of Statutes

~——8cope — Penal provision has no
ivetrospective effect 2780
Rangoon City Mumcxpal ‘Act

(Burma 6 of 1922)
—35. 80 — Principle of valuation of
‘hereditament is its hypothetical value

to hypothetical” tenaﬁlt 92
Jurisdiction

——~Objection once decided — Second
objection cannot be entertained 228b

Land Acquisition Act (1 of 1894)
—S. 20— Prson for whom property

is acquired is not ‘‘ person interested’
—No notice to him wunder 8. 20 is
necessary, although he ean appear and
adduce evidence 115

Landlord and Tenant ,
—Agreement to lease— Lessee assign-
xng rights before taking possession or pay-
ing rent -—— -Assignee not attorning fo
lessee but paying rent direct to lessor—
Relation of landlord and tenant is not
-created between assignee and lessee184b
—~Landlord’s clalm on produce for
~rent is nob lien 93a
¥——Third person ta.klng produce from
‘tenant with  full notice of landlord’s
cla.lm for rent—TLiandlord can enforce his
‘claim against him nnder Specific Relief
Act, S. 27 (b) ,
~——Tenant holding over— Conditions of
lezse continue 554
Legal Practitioners Act (18 of 1879)
S..12—Conviction under Gambling
Act is not sufficient for disciplinary ac-
tion 352 (1)a
Ss. 12 and 13 — Conviction of
pleader for intimidating and assaulting
woman does uot by itself -amount fo
defect in character and is not sufficient

{o~ suspending him flom practice

352 (1)

Letters Patent (Rangoon)

1. 12— Plaintiff not applying for
leave though necessary-—Defendant sub-
mitting to .Court’s -jurisdiction — He

936

Letters Patent (Rangoon)
cannob subsequently object to Couwt’s
juris&iction

¥ ——Cl 13 — Pinding having effect
of allowing suit to proceed is not #
jud gment \\1thln cl. -13: Rang. Civ.
App. No. 153 of 1924, Rang. Civ.
Misc, No. 82 of 1824 and 5 Rang.
782—=A. I.R. 1428 Rang.- 20=105 . [.
C. 472, Overruled (FB)41s
Limitation Act {9 of 1908)
——8. 4—Where the time for filing an
appeal expires during vacabion and the
appellant applies for copies on the day
the Court re-opens, an appeal filed on
the day next after the issuing of the
coples is within time 86 (1)
.5 — Pleader accepling Court
clerks statement that application for
copy cannot be accepted until decree is
signed—Mistake is not bona fide and
time cannot be excused 1160
-——S8. 12—Date of judgment is date of
decree—Time does not stop till* decree
is actually signed 1162
12—Extension of time — Where
the time for filing an appeal expires

_during vacation -and the appellant ap-

plies for copies on the day the Court
re-opens, an appeal filed on the da.y next
after the issuing of the copies 1s within
time 96 (1)
—S. 14 — Proceedmg ‘contrary te
clearly expressed provision of law is not

proseculiing another civil proceeding in

good faith 2970
S. 14 — Claim for rent allowed
without specific issue but disallowed
in appealas S. 12, Rangoon Rent Act,
did nob apply —Whole period of suit can
be deducted in fresh suit for rent 55&
——8. 18—Mere act of fraud is nab
sufficient—1It must be proved that a per-
son’s title or right had been kept” from
his knowledge by obher party’s fraud 62
-S. 20— Under 8. 20 debtor must
make payment of interest definitely as in-
terest to start fresh period of limitation -
339
S.26—Right of uscr is defeated
when suitis not brought within two
years of last user . 3600
——Art. 120 — Scope — It cannot he
said that all suits irrespective of theiv
nature, which are based on an award
must be governed by Art. 120 275 (2)
——Arts. 142 and 144—1In suit under
Art. 142 burden of proof lies on plain-
$1f and in suit under Art. 144 it lies on
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Limitation Act
defendants—Suit for possession of la,nd
—But defendants proved to be owner atb
one time ~ Plaintiff in possession for
lagh 15 or 20 years — Plaintiff clalmmg
bhat defendant obtained possession from
him —Sui falls undel Art. 142 and so
if defendant’s possessmn is not proved
to be pelmlsswe plamultf must prove
that he was in possession within twelve
years of suit 153
— Art. 162 — Rev1ew of judgment in
Axb. 162 refers to review under Civil
P 0.,0.47,R. 1 . 2285
Art 162—-—Apphca.t10n under in-
Solvency jurisdiction is’ not governed
by Art. 162-Plesmency Towns insol-
vency Act, 8.8 (1) ' 229c¢
- Art. 173— —Scope—Art. 173 is res-
tricted to a,pphca.tmns for review under
Civil P. C. 2284
Art. 181— Apphca.tlon for execu-
tlon made beyond tlme—Appllcatlon o
be regarded as application for extension
of time governed by Art. 181 304a
Art. 182-— Applications in execu-
’olon need nob necessarily.be in Wlltlng
—Time begins to run not from opening
of execubion proceedings bubt from ap-
plications or: steps m-a.ld of execution
1525
_-—-—Art 182 (5)' “Decree-holder ap-
plymg to Court which passed decree fo
issue notice to judgment.debtor who
was then outside that Court's jurisdic-
tion— Application made bona fide for
execubing deulee—Apphcatlon is bo pro-
per Court and legal—1t is step-in-aid of
execution
Lower. Burma Town ‘and Vlllage
Lands Act
~—— 8s. 29 ‘and 3% — K, lessee of
Government land, txansfenmc lease to
N by registered deed —N not getting  his
name enteled in 10113 as blansfelee and
not taking sbeps to obtain possession
and further allowing document of lease
to remain-in  K’s possession — N acts
ncgiigently and K’s position as ostensi-
ble owner must be implied from hLis neg-
lest and it being N’s duty to see to
mutation of names he cannot throw
biams on registering or revenue officers
—K then sturrendering lease of land to
Government and icstead receiving new
leases of house sites into which part of
- land covered by originsl lease was
divided and transferring lease of oneé of
house sites o M—1In suit brought by N

opium must ke conclusively 3rod

Lower Burma Town and Village:
Lands Act -
on the strength of ftransfer of original
lease for possession of land, M is en-
$itled to rights under S. 41: 333
M .
Mahomedan Law
——Marriage—1f. there is evidence of
cohabitation and repute, burden is on
person denying marriage to prove thab
it did not take place 341q
——8uit for restitubion of conjugal
rights cannot be dismissed on mere plea
of non payment of prompt dower 139¢
—— Text — Difference in opinion beb-
ween Abu Hanifa and Abu Mahomed
1880

——Heirs in possessmn only morbgaging

- deceased’s properby — Debts beneficial

to estate — Morbgage would bind all
heirs 1074
—— Marriage—DBurmese DBuddhist wo-
man cannot marry a Shia .unless cone
verted to Islam 354
Marriage —Shia—Muta— Period of

" marriage and dower must be specitied 354

Malicious Prosecution

——Trial after police invesbigation — .
Case not intentionally false — Malice

cannot be inferred merely {rom infor-.

mant engaging counsel.in criminal case

or some persons telling him that the

-person complained of was innocent 63

Mortgage .
———8ale proceeds lying in Courbt -—
Mortgagees cannot get interest on sale -
proceeds 127)
Mortgagor and Mortgagee

Mortggaor transferring  morbgaged
property by report to revenue authori-
ties of sale— No registered conveyance
— Mortigagee can successlully delend
suit for redemption 280
——TEnglish cases are not good guides
in morbgage suits : Tla
Motor Vehicles Act (8 of 1914)

S. 5—Road sufficient for "four cars
to pass abreast—Two cars going in one
direction at 15 miles an  houx-—Another
car coming from opposibe direction —
Person driving baby car at 25 miles per
hour passing the two cars — He is nok
guilty of rash or negligent driving

i4 (i)
O
Opium Act (1 of 1373)

~——8. 9 {c)—Knowledgc and conbrol of

121




SuprmcT INDEX, 1929 RANGOON

Part Performance
~——N Buddhist, few days before his

-death telling his children by first wife fo
:give K his second wife cerbain property

in lieu of her share—K consenbing to
this and accepting it few days after N's
death — Property litble more than nomi-

- .mal consideration—No specific perform-
_ance of such ¢ontract can be ordered and

-doctrine of part performance also is ip-

-applicable and K is not bound by such

.contrach 335a
Doctrine of part pe erforcance has no
“:application in the case of donee 3i6

- ——~Possession under oral conbract of

-ale—No registered desd—Such posses-
-sion is good defence to suit for possession

239%a
If Burmese Buddhist directs one of
coheirs to discharge his liabilities which
are a great deal less than wvalue of his

. property, transaction is to be regarded as

1o the ‘definition of the word °

~gift of excess of property over debt and’
principal of part performance does not
" :apply to such case

272a
~———QContract of sale—Specific perform-
ance barred by limitation —Still delivery
given under oral agreement on payment

-of price is valid defence to suit for pos-

gession by vendor 251
Invalid agreement— Where there is
10 valid and binding a.greemen’ﬁ _prinei-

‘ples of part performance are of no avail

. Penal Code (45 of 18690)

1815

~—1S, 40 — Scope—(Per - Ba,guley “ T,
In the order of reference).—S. 40 refers
‘offence’.
and it in no way refers to the punish-
ment of the offence (FB) 2034
S. 109—(Per Baguley, J. In the
order of reference.)—Court 13 not jushi-
fied in saying that words ‘punishment
provided for offence’ in S. 109 mean
punishment for offence either in Penal
Code or in - some special or local law—
Interpretation of Statutes (FB) 203¢
. 109—Burma Rural Self-Govern-
ment Act (1921), ‘8. 12—Ahetment of
breach of bys-laws in not offence under
Penal Code, S. 109 75
S. 114 -Person punishable under
pariicular section of Code read with
8. 114 is punishable as principal and is
guilby of substanlive oifence (FB) 203q

offence under particular section of Code
zead with S. 114 and il that offence ren-

S.114—1f person is convicted of

5
E-u\

Penal Code
ders him liable to whipping in lieu of or
in addition to obher punishment sither
under Whipping Act or Burma (Amend-
ment) Act 18 of 1927, he is so punishable
(FB) 2035
--—8, 227 and Burma Act (3 of
1998), 8. 2—Magistrate sentencing per-

_son, convicted under S. 227, L. P. C., and .

S. 2, Burma Act, for period in‘ excess of
his powers—Such sentence is illegal Z79
S 227—1In case’ under S. 227 con-
viction of accused, its date of sentencs
and faect thab accused was granted remis-
sion of punishment and the conditionscn
which remission was granbed must. be
proved by documentary evidence 278a
——Ss. 421 and 421 — Magistrabe’s
jurisdiction is not taken away by Presi-
Jeny Towns Insolvency Act 14(2)a
% -——8, 480 —Ingredients enunciated—
Prosecution need nof.prove intent to: de-
fraud—Butb accused proving want of such
mtentlon is entitled to acquittal - 2324
. 480 and 482—Even trader
Wlth some claim to mark cannot a,dopt it
if it causes infringement of other’s mark

' —Actual physical resemblance not sole

consideration—If mark bears particular
name in market, another marl ‘bearing
same name cannot be used 32?]‘
%- —8, 482—Test for determining in.
fringement of ' trade-mark—No person
shown to be misled ~Prominent and sub-
stantial portion of both marks nob same -
—Trade-marks called by same namsé’ By
some only—No offence held fio be ' com-
mitbed 3454
—8, 482~—Intent to defraud is necesa
sary ingredient—Intenfion is presumed
when trade-mark false—Burden of prov- -
ing absence of intention is upon accused
—Burden whether discharged depends up-
on considerabion of whole evidence 3455
5. 4B2 — Person not necessarily
manufacturer acquiring rights in respest
of the mark can prosecute 3220
S. 482—Corporate body may . be
prosecubed 32‘761‘ :
S. 482 —Want of proof that pur-
chasers weve deceived does not prove
wanb of intention to defraud—Stabe of
mind of accused should be established to
discharge onus of proving want of inten-
tion o defraud 322
Practice N
——New plea-~Case not set up in fhe
lower Courts cannot ordinarily be al-
lowed to he raised in second appeal 341
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Practice

-——Precedentzs — Stare decisis — The
prineiple of stare decisis has far less ap-
plicabiliby to the law of procedure than
to that of substantive law (FB) 41

Presidency Towns Ensolvency Act

(3 of 1909)

——8. 8 (1)—&. 8 (1) gives Court un-
limited power to review, rescind or vary
and S. 90 (1) cannot act to limit'it 229
—S. 8 (1)—Application under Insol-
 veney jurisdietion is not governed hy
Limitation Act, Art. 162 229
--—-Ss 9 (e) and 12 (1) (c)—Under

S, 9 (e) act of insolvency becomes com-
plete at conclusion of 21 days and appli-
cation to get person adjudicated insolvent
raugt be made within three months from
conclusion of 21 days 313

——S. 17—7Unless Official Assignee is
parby to suit decreeing lien on estate of
- ingolvent, he iz not bound by it 2297
—S. 17, Proviso—Person by agree-
ment with his ereditors authorizing them
to withdraw monéy to his credit—He
adjudicated insolvent and on next day
creditors suing him on strength of agree-
ment to have lién on money to insolvents
credit and obbaining decree—Suit insti-
tuted without leave of Court—Leave
being necessary dgeree obtained is nob
‘binding on Official Assignee or estate of
msolvent 229
¥ ——8, 52—Insured goods with com-
‘mission agent—Goods destroyed—Agent
becoming insolvent — Insurance money
recovered by Official Aqsngnee can be
iollowed (cf 5 Rang. 73, 4. I. R. 1697
Rong. 140—Ed.) 59
S. 59—Person claiming to he secu-
red creditor must prove good faith and
consideration 60a
* ——S. 56 (1) Charge on estate few
days prior to insolvency if created in due
conrse of business ig not fratidulent 2294
S. 80 (1)—S. 8 (1) gives Court up-
"Y‘hued power fo review, resecind or vary
and 3, 90(1) eannot limit it 229

Probate and Administration Act (5
of 1881)
———8. 90 —Letters of Administration
:zgued under Probate and Administration
Act where they should have been issued
wnder Succession Act — Administrator
wmorbgaging property without Court’s per-
poission—Letters must be taken to give
the powers Shab they appear to give upon

Probate and Administration Act

their face until revoked or altered—
Mortgage would not bind heirs 5a
—--8, 80 (3) (a)——Penmqmon to sell
plopenty does not ipso facto mean per-

mission to mortgage 5.
Provident Funds Act (19 of 1925)
¥ —8. 5—Nominaticn prohibited by

personal law is valid—Such nomination,
though made before the Act of 1925, and
though po fresh nomination was made-
after that Act is validated by 8. 5 54
Provincial Insolvency Act (5 of
1920)
¥——8§, 16—Original petition validly
presented — Petitioner not proceeding

. with due diligence—Court can substitute:

in his place other creditors as petitioners
during pendency of insolvency proceed-
ings and they will take place of original
petitioner ab initio—No fresh act of in-
solveney is necessary 291
-S. 21—Insolvency proceedings pend-
ing—Deposit by debtor—Petitioning cre-
ditor is not entitled to withdraw ib
during continuance of proceedings 338
—-8. 41—Proceedings do not noces-
sarily end 168/
S. 54—Moveables sold to one cre-
ditor in preference to another— Othory

‘not injuriously affected —Sale cannot bhe

set aside except under S. 54 110
— 8. 56 {2) (b)—Receiver is not onti-
tled to commission on realization by sale
of mortgage money 168
S. 61—Discharge of insolvent does
not atfect Comt s power of distribufing
assebs 1684
Provincial Small Cause Courts Act
(9 of 1887)

——Art. 4—Growing palm ftree is im-

movable property 200
Rallways Act (9 of 1890)
¥ 113—Application under Sub-

8. 4 is not a eriminal prosecibion — Court:
has no powr to fine or to order imprison-
ment in default 11(1)
Rangoon City Municipal Act (Bur-
ma 6 of 1922)
S. 80 —Principle of valuation of
hereditament is its hypothetical value fo-
any hypothetical tenant 92
——8. 1y2-—Mortgage not notified to
corporation —Property sold for default
in paymont of property tax—Purchaser
even after instibution of suif on mort-
gage gets it free from mortgage—ILis
pendens does nob apply 175
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- Rangoon City Municipal Act
S. 214—Offence under S. 125 though
continuing one if committed for more
than six months, 8. 214 applies 122
Rangoon High Court Rules and
Order
~——Rr. 258, 259 and 261 —Neither pro-
visions of O. 21,'Civil P.C.,nor procedure
on original side of Rangoon High Court
contemplate highest bid of auction sale
to be accepted by Judge 31ic
Rangoon Rent Act (1 of 1922)
~—8. 19 (1)—Standard .rent not fixed
—Collateral agreement to- pay fixed rent
is not covered by the Act 554
Rangoon Small Cause Courts Act
(7 of 1920)
—=S. 14 (¢)—8o long as act done by
~ bailiff is done under or by virtue of
order ofiCourt it is done in pursuance
thereof though it is not in strict con-
{ormity of such order 1800
~——S. 35- Applicability—S. 35 does
not apply where the charge levelled
against the bailiff is that he caused loss
by neglecting to satisfy himself regard-
ing the sufﬁmency of the security offeled
-190a
Registration Act (16 of 1308)
S. 2—Landlord’s letter to tenant
informing him “As long as you occupy
room we shall not ask you to vacate it.”
does not amount to lease ar agreement
to lease and is exempt flom 1eglstra.t1é)2
1
-—S.17(2) (v)— La,ndlmd s letter to te-

naat informing him * ‘As long as you oc- -

cupy roem we shall not ask you to va-
«cate it does not amount to lease or
agreement to lease and is exempt from
registration 164
——85s.21 and 22—Mortgages not giving
‘proper description of properties situate
in Rangoon in accordance with provi-
sions of Ss. 21 and 22—Properfies not
properly indexed in Registration office—
Subsequent purchaser making ordinary
search but not discovering mortgage—
As fajlure to make proper entry in index
was due to negligence of mortgagee, sub-
sequent purchaser would be preferred to
him 117a
S. 22 (3)—Deser iption of property
given in morkgage deed not in com-
pliance with terms of Ss. 21 and 22 but
from careful study of document properby
could be idenfified—Document is nob
disenbitled for registration 117
——8s.49,and 17—Contract for sale

Registration Act
unregistered—S. 42 does not preclude it
{rom being given in evidence to prove
terms of contract 293¢
~——S. 49—Suit for redemption  musb
fail if mortgage cannot be proved being
unregistered 179¢
S. 57 (5)—S. 57, Registration Act
only shows that when secondary evi-
dence has in any way been introduced as
by loss of original document copy certi-
fied by Registrar is admissible to prove
contents of original 277
Religious Endowments
Intention of scheme framed by Chief
Court of Lower Burma «in Civil Miscel-
laneous Case No. 186 of 1919 indicated -
221%
——Unless there is cogent reason to con-
frary, person having support from majo-
rity of community ought to be appointed
as trustee for Parsi Fire Temple in pre-
ference to one having no such support
and fact that trustees ought not to be:
related to each other is not sufficient to-
disregard such wishes . 221c
Shwe Dagon Pagoda—Under scheme
framed by late Court of Recorder of Ran-
goon in Civil Regular Suit No. 139 of
1884 pr operby within precinets of Pagoda
grant is vested in trustees and they have

-sole . right to repair buildings such az

Zayats - . 21

.S
_Specific Relief Act, (1 of 1877)

——S. 9—S8uit under — Order under
S. 145, Criminal P. C., is no bar 21a
S. 27—S8pecific performance can be

‘asked against legal representative in res-

pect of contract for purchase of immov-
able property 2740
——S. 27 (b) —Scope—The words “any
obther person claiming under him by a
title arising subsequently %o the con-
tract,” include the heirs and legal repre-
sentatives of a deceased party to a con-
tract 274b
——S. 27 (b) -Landlord and Tenart—
Third person taking produce from tenanf
with full nofice of landlord’s claim

against him under Specific Relief Act,

8. 97 (b) 93b
-——S. 28—N Buddist, few days before
his -death ‘telling his children by first
wife to give K his second wife certain:

_property in lieu of her share—~K consen-

ting to this and accepting it few days.
after N’s death—Property little more
than nominal :consideration—No specific.
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Specific Relief Act .
performance. of such - contract can be
ordered and doctrine of part performance
also 18 inapplicable and K is not bound
by such contrach 335a
——S. 28— Agreement by Buddhist
{Burmese) husband to convey land joinbly
belorging to him and his wife— Consent
of wife not obtained— Claim for specific
performance cannot succeed 285
—— 8. 42— After applying for removal
of atbtachment, O. 21, R. 63, Civil P. C.,
applies for declaratory suit and nob
Specific Relief Act, 8. 42 104
Stamp Act, (2 of 1899)

—— 8§, 12 (10.b) and (2)—0One of two
anna stamps on promissory note uncan-
celled—Such note under 8. 12 (2) is un-
gtamped so far uncancelled stamp is con-
cerned 270a
¥—— 8. 36— Insufficiently stamped pro-
missory nobe admitted by trial Court—
Admissibility of the document cannot be
questioned in appeal -
Succession Act (10 of 1865)

——8, 269— Letters ‘of Administration
issued under Probate and Administration

Act where they should have been issued -

under Succession Ach— Administrator
. mortgaging property without the Court’s’
pormission—Letters must be taken to

give the powers that they appear to give -

apon their face untfl revoked or altered
~Mortgage would not bind heir Ba
— (39 of 1925) :
#—3©8, 218—Member of joint Hindu
family is not as such entitled under
8. 218 to administration of estate of its
~ deceased member—=S, 250 has no appli-
cabion ' 8
——38S. 250—Member of joint Hindu
family  is not as such entitled under
8. 218 to , administration of estate of its
deceased member S. 250 has no applica-
$ion . 99
—- 8s. 259 and 282-- Orders passed by
Distriet Judga under Succession Act (e.g.
one vnder S. 292) are appealable 109
Suits Valuation Act (7 of 1887) -’
——3S. &—Pariition Buit — Plaintiffs’
share determines jurisdiction and Court-
{eo , 21ila
——8.11 (2)—Scope— Under S.11 (9)
even if objection to jurisdiction was
taken ab an early stage in the trial
Court, the appellate Court is required to
dispose of the appeal as if there had been
no defest of jurisdiction, unless it is
satisfied that the over-valuation or under
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Suits Valuation Act
valuation has prejudicially aflocled the
disposal of the suit or appeal on ibs

merits. 223¢c
T

Tort

¥ ——Trespass—Unskilled mrinor driving

car with driver’s permission—Car being
damaged due to aecident—Mincr’s un-
skilful driving dis nob trespass nor
amounts to negligence 76a
¥ —Minor driving car with lack of
skill—It does nob itself amount to tork
760
Trade-mark
— Trade mark eannot be registored
but may be acquired by user 3220
Transter of Property Act (4 of
" 1882)
L S. 3—Right to get lease execubod
is moveable property—ZLessee becoming
self-constituted trustee - Trust is valid
184¢
S.3—In Burma failure to sonrch
register warranfs imputing nobice to
transferee of prior mortgage 34
% —8, 6 (h) (3)—Buddhist monk
may be a transferee (FB) 354¢
¥-——8, 10—Person executing dooad of
gift—On same day domee execuling an-
other registered deed agreeing not to
transfer the property without donor’s
consent and in case he did so he would
refurn property: to donor—The ‘case
comes within the provigions of 8, 196
and such agreement does not conbravone
provisions of 8. 10 206
—S. 41—K, lessee of Government
land, transferring lease to N by rogis-
tered deed— N not gebting his nane en-
tered in rolls as transferes and nof
taking steps to obtain possession and
further allowing document of lease to
remain in K’s possession-—N acts negli-
gently and K’s position as ostensible
owner must be implied from his neglect
and it being N’s duty to see to mutation
of names he cannot throw blame on
registering or revenue officers—X then
surrendering lease of land to Govern-
ment and instead receiving new leases
of house sifes inbo which part of land
covered by original lease was divided
and translerring lease cf one of house
gites to M—In suit brought by N on
the strengh of transfer of original lease
for possession of house site, if ¥ looks
merely at lease issued by Governmort
and abt his fransferrer’s possession of
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Transfer of Property Act
dand, M is entitled o rights under S. 41
. 333
——S., 41—Mortgagee not giving proper
description . of properties situate in
Rangoon in accordance with provisions
of 8s. 21 - and 22 — Properties not pro-
perly indexed in registration office—
‘Bubsequent purchaser making ordinary
search bubt not discovering mortgage—
As failure to make proper entry in index
~was due o negligence of mortgagee, sub-
sequent purchaser would be preferred to
him 117«
~——S. 41—Burmese husband and wife

morbgaging joint property by registered’

-deed —Husband,sentenced to transporba-
$lon— Within one month of his depar-
fure wife alone selling property for
inadequate consideration—Vendee on his
part mortgaging it to S—Husband on
‘his return getting possession—S8 suing
and -having in execution himself pur-
chased it taking- out delivery warrant

against husband — Husband bringing:

present suit— S was nob transferee
without notice and there was no estop-
pel against husbhand 1125
——S. 52 — Morgage not notified to
corporation—Property sold for default
in payment of property tax—Purchaser
even after institution of suit on mort-
gage gobs it free from mortgage—Lis
rendens does not apply 175
S. 53—Moveables sold to one cre-
ditor in preference to another—-Others
not inju:f:iously affected—Sale cannob be
set aside "except under 8. 54 Provincial
Insolvency Act 110
. 54—Possession  under oral con-
. trach of sale—No registered deed — Such
,possessmn is Good defence tio suit for
possession 293a
S. 54 — Mortgagor transferring
mortoa,ded property by report to revenue
-authorities of sale—No registered con-
veyance — Mortgagee can successfully
defend suit for redemption—Part per-
formance 288a
— 8. 54—8cope—Sale of immovable
properby of less than Rs. 100 effected by
.deed ~ Deed must be registered and if if

is not registered no legal title passes.

ander it 259
— 8. B4—Contract of sale—Speczific
performance barred by limitation—Still
-delivery given under oral agreement on
peyment of .price is valid defence to
3uib for possession by vendor 251

LO
(<13

Transfer of Property Act

——Ss. 53 and 60—Sunit for redemp-
tion must fail if mortgage cannot be
Rroved being unregistered 1780

ditor’s possession continuing o be held
as security for further loan—Equitable

mortgage is created by constructive
delivery 107p
~——S8.59— 8 holding two. plots with

building thereon by sale-deed and also
possessing lease-deeds under which his
vendor held those plots —S deposibting
sale-deed and one lease-desd with 4 with
intention to create mortgage thereon and
subsequently other lease-deed with B—
Lease-deeds bearing endorsements show-
ing sale of the property—Mortgage of
whole property was created in 4’s favour

-—B cannot get prioriby over A merely

because A did not insist on obfaining
obher lease-deed

—Clauses in mortgage-deed
giving mortgagee power to sell on cerfain
amount of interest falling in arrears bub
nob power to claim repayment of plinci-
pal on such default—No suit oh “mort-
gage can lie until debt is repayable 715

S. 76—Liability of usufluctua,ry
mo’tga.gee to account for mesne profity
arises only when money is actually ten-
dered to him = . 21
S. 78 — Scope-—Pulsne mortga,de
must _prove that the prior mortgagee was
guilty of fraud or gross nedhgence

- 2585
—--S 78—8 holding two plots with
building thereon by sale-deed and also
possessing lease-deeds under which his
vendor held those plots—S deposiing
sale-deed and one lease-deed with 4 with
intention to creaté morigage thereon and
subsequently other lease-deed with B—
Lease-deeds bearing endorsements show-
ing sale of the property—Mortgage of
whole property was created in 4’s favour
—B cannob get priority over 4 mersly
because 4 did not geb insist on obtain-
ing other lease-deed ' 65
~——S§. 84—Liability of usufructuary
mortgagee to account for mesne profity
arises only when money is actually ten-
dered to him 271
~—S. 101—Sum advansed on Arsh
mertgage included in consideration of
second charge creabed by first mortgage
is available against intermediate mort-

gagee 298q
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Transter of Property Act
: S. 123—Doctrine of part perfor-
mance hag no application in the case of
donee 316
3 S. 126—Person executing deed of
gift—On same day donee executing ano-
ther registered deed agreeing mnot to
transfer ‘the property without donor’s
consent and in case he did so he would
return property to donor—The  case
comes within the provisions of 8. 126
and such agreement -does not contravene
provigions of 8. 10 226
—~8. 130—8cope—Transfers of actio-
nable claim, whether outright transfers
or by way of security are governed by
8. 186 - 318a
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Transfer of Property Act

—=8. 130—Debtor by letter authoriz-
ing his ereditor to draw money due tc:
him (debtor) and depositing securibies-
with him (eledltor)*No charge or lien
on money is created 3180
Trusts Act (2 of 1882) :
* and 6+—Right to geb loase
executed is moveable property— Lessee
becoming seli-constituted trustee—Trust..

is valid 184c¢
’ w

Whipping (Burma Amendment) Act.
(8 of 1927)

—— Substitution of thirty stupes for

three months, rigorous imprisonment is-

enhancement (FB) 177

E:..IST OF CASES OVERRULED AND REVERSED
1929 RANGOON |
- Chan Nyein v. Mg Pwe. (1929) 6 Rang. Reversed in A I. R. 1929 Rang. 300.

615=A 1. R. 1929 Rang. 31=114 1. C.
519.

Maung Mia Tun v. Ma Kra Zoe Pru Overruled in AIR 1929 Ra,ng 97 (F B.y.

(1928) 6 Rang. 259=A.I1.R. 1928

Rang. 240—111 1. C. 878.
T Teza v. Ma B Gywe (1928) 5 Ra.ng

626=A.1, R. 1928 Rang

201. .

=106 1. C. -

'A.I.R’. 1999 Rang. 354 ([«*.B.)'x
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PraTT, Offg. C. J., CUNLIFFE AND
ORMISTON, JJ. :

. Commeissioner of Income-tax, Burma.
v.
Phra Phraison Salarak—Assessee.

Civil Reference No. 2 of 1928, Decided
on 20th June 1928. :

sk % Income Tax Act, S. 4—Remuneration
by Foreign Government paid to its servant
for work done in British India is not income
accruing or arising in British India.

Ramuneration, not in the nabure of com-
mission, paid in Siamsss territory by ths Sia-
mese Government to the credit of a Siamsse
Officer, who collects in British India royalties
on timber extracted from Siamess forests and

floated down to British India, is not income-

aceruing or arising in British India within the
meaning of S. 4: A.I. R. 1925 Cal. 84 and
A.I. R. 1921 Bom. 159, Cons.: Commissioner
of Fazation of Kirk, (1900) 4. C. 588; 43 Mad.
755 and 4.I.R. 1926 Rang. 97 (¥.B.); Dist.: 4.
I. R. 1993 Mad. 574 (F.B.); A. I. R, 1923 Lah.
i4; and 4. I, R. 1925 Pat. 281; Ref. . [P4C1]

K. Eggar—tor the Crown.

Baniel —for Assessee.

Ormiston, J—This is. a reference
under 8. 66 (2), Income-tax Act, 1922,

_on the application of one Phra Phraison .

" Saarak, a forest officer in the service of
the Siamese Government, stationed at
Moulmein, where he collects the royalby
on timber, extracted from forests in Sia-
mese territory, whence it is floated down
streams, the earlier of whose courses' is
in that territory.. For his services he
receives remuneration which is paid to
his credit in Bangkok. He was assessed
to income-tax under the head of “‘salary”
for the year 1927-28 in respect of the
total amount so paid to his credit and of
the value of the vent free quarters eajeyed

1929 R/1 & 2

by him. He appealed against the assess-
ment on the grounds, first, that the
salary paid to him was not “‘salary” for
the purposes of S. 7 of the Act, and
selondly, that it was not liable to assess-
ment as it- did- not arise or accrue inm
British India. The Assistant Commis-
sioner decided the appeal against him on

_both points, whereupon he asked the

Commissioner to refer to the Court the
following questions:. :

. (1) That the income is not ‘salary
within the meaning of 8. 7 (1) of the Act,
sinee the Siamsse Goverament cannot be
regarded as the “Government or as‘a pub-
lic body or association or a private em-
ployer.” . '

(2) That, in any ecase, whatever may
be the classification of the income for the
purposes of -S. 6, such incoms cannot be
said to “‘acerue or arise in British India’”
within the meaning of 8. 4 of the Act.

The Commissioner was of the opinion
that-the remuneration of the applicant .
cyuld not be classified as “salaries,” and,

therefore, referred only the second ques-

tion. o
By S. 4 (1), save ‘as thereinafter pro-
vided the Act is to apply to all income
profits or gains, described or comprised
in 8. 6, from whatever source derived,
accruing or arising, or received in British
India, or deemed under the provisions of
of the Act to acerue, arise, or to be re-
ceived in British India. Under 8. 6,
save as otherwise provided by the Act,
six heads of incowe, profits and gins are
to be chargeable to incoms-tax. The first
of these heads is “salavies” and the sixth
is “other sources.” The Commissioner
having held that the remuuneration in
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question cannot be classified under the
first head, classified it under ‘the sixth
head.

The question is as to whether the re-.
munevabion “accrues, or arises’” in British
India. The Commissioner is of the opi-
nion that the remuneration accrues or
arises in the place where the work is
done in respect of which the remunera-
tion is given, and that consequently, the
work having been done in British India,
the remuneration is attracted by S. 6. The
Government Advocate has supported this
view. The expression is not defind in the’
Act, and no authority directly bearing on
the point now o be decided has  been
quoted. Reference, however, has been
made to a number of authorities where the
expression has been discussed, and it is
suggested that as a result it should be

mtelpxeted as meaning ea.rned in” or
“derived from.”
In Board of Revenue, Madras v.

Ramanadhan Chetty (1), it was held
under S. 3 (1)of the Act of 1918, the
wording of which is similar to that of
8. 4. (1) of the present Act,. that a vesi-
dent in British India is not liable to tax -
in respect of- the income of a business
carried on outside British India, where
such income is nob remitted to British
India. The case itself- is not in point,
and the only passages in the report to
which . the Government Advocate has
directed attention are a discussion by
Abdur Rahim, Otfg. C. J., (on p. 82) on a
possible difference between the phrases
acorues and . arises’” and ‘“‘acecrues or
aviges,” and quotations by Oldfield, J.,
(on pp. 84 and 85) from d1ct1ona,mes as to
the meaning of the word “acerue.” PFrom
these it appears that the primary mean-
ings ave ‘‘to arise or sprmg as a natural
growth or result “$o come by way of
increase’” and ‘to grow or anse ;. while
as secondary meanings it has ¢ to beeome
a present and enforceable right,” and “to
‘become a present right of demand.”

Sachagiri Ayyar, J., (at pp. 90 and 91)»
quotes some further definitions. 1In
Murla,y 8 Oxford chtlonaﬂ"y the words
acerue’”’ and “‘arise” are regarded as
synonymous. In the Century chtxonary
the word “accrue” is defined to mean “to
- betome a present or enforceable right to
demand.” Stroud defines ‘“‘arising in the

(1) f1919] 43 Mad. 76=38T M. L. J. 663=10
M. L. W. 570=53 I. C. 976=(1919) M. W.
N. 826 (F.B.).

~more or less inchoate.

"they go to show thab income

United Kingdom” as “coming ints-the
person’s hands in the United Kingdom.”
In Be Bogers Pyatt Shellac & Co. v.
Secretary of State (2), Mukerji, J., after
d1scussmc the01et1ca.1 dlstmctmns bet-
ween ‘‘accruing” and “‘arising” arrives at
the concluswn that the words denote the
same 1dea or ideas very similar, and that
both words are used 1n contradistinetion
to the word “receive’ and indicate a right
to receive. They represent, he says, a
stage anterior to the point of time when
the income becomes receivable and con-
note a character of the income which is
These definitions
do not support the view that income
acerues or arises in a particular country
bv reagson of the faet that it is
“earned’’ in that country On‘the eontla,r\‘
“acerues’
and “arises” in the country where there
is @ right to demand payment of it, or
where, in fact, it is.paid. In the case re-
ferred the applicant is a Siamese Govern-
ment servant and theré is nothing to

_indicate that he has a right to dema.nd

payment of his income in Moulmem and,
according to the case, it is actually paid
in Bangkok.

Commissioner of Tazation v. Kirk (3)
was a decision of the Privy Council on a
New South Wales Act which imposed in-
corne tax on incomes inter alia:

“(1y'accruing or arising to any parson where-
sover residing from any profession, trade, em-
ployment or vocation carried on in New:
South Wales,”” (2) ‘‘derived from lands of the
Crown held under lease or license 1ssued by or
on behalf of the Crown’’ and (8) “arising or -
accruing o any person wheresoever residing

. from any kind of property"’

(Wlth an immaterial exception)

‘or from any other source whatsosver in New
South Wales noh included in the preceding
sub-gections.’

A company in a part derived its income
from the extraction of ore from leasehold
lands held from the Crown in that colony
and from the conversion in that colony
of the erude ore into a merchantable pro-
“duct. It was_held that, notwithstanding .
that the ﬁ’}shed products .were sold
exclusively outslde the colony, this in-
come was assessablc. Their Lordships
said that the real question ssemed to be
whether any part of the . profits of the-
company were earned or' produced in the
colony. And, later in the judgment after
pointing out that the word ** derived ” is

(2) A. 1. R. 1925 Cal. 3¢=52 Cal. 1,

(3) (19001 A. C. 588=69 L. J. P.C.. 87=83 .L.

T. 4.- .
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synonymous with arising or
they went on to observe that
“there are four processes in the earning or
production of this incomes—(1) the extraction
of the ore from the soil ; {2) the conversion of

the crude ore info a merchanbable product,.

which is a manufacturing process ; (3) the sale
of the merchanbable product ; (4) the receipt Of
the moneys arising from the sale. All these
Processes are necessary stages which terminate

in mouey, and the income is the money result-.

_mg less the expenses aftendant on all the
stages. The first process szems to their Lord-
ships clearly within sub-S. (8), and the
second or manufacturing process, if not within
the meaning of “‘tradz’’ in sub-8. 1 is cerbainly
includ2d in the words ‘“any other source
whatever in sub-S. (4).”

Their Lordships’ view, therefore, was
that it is the source of the income which
hias to be considered, and not the place
where it is received.

This case was referred to In re Au-

rangabad Mills, Ltd. (4), a decision un-.

der S. 3 (1) of the Act of 1918. It was
there held that the profits of a company
-<whieh are made from manufacture carvied
on beyond British India cannot be said
%0 accrue or arise in British India‘on ac-
count of head office being in Bombay,
_where also the directors control the
business. Macleod, C. J., (at pages 1290
and 1291) after quoting the above cited
p1issage from the judgment of their Lord-
ships remarked that the doubt which
might have arisen in Comniissioners of
Tazation v. Kirk (3) whether the profits
_were not derived at a place where the
“$hird and fourth processes were carried

out, did not arise in the case before him.

-because all the four processes were carried
“out in Tyderabad. This case was follow-
.ed in Béard of Revenue v. Ripon Press,

{5). In Commissioner of Income- tam,
Burma v. Steel Bros. & Co. Lid. (6),

. was held, - applying  the principles Ia,ld

- down in Commaissioners of Tazation v.
Kirk (3) that in determining whether

-any - income, profits or gains arise or
aserue .

- ‘“ we must not be content to look at the last
stage of the acerual, bub must take into consi-
deration the previous siages as well.”’

The company was non-resident in
British India, but at mills situate in
Burma it worked up commodities and
raw materials into forms snitable for use

" and shipped them to the United Kingdom
where they were sold. 1t was held that

. $he profits or gains aceruing to the com-
(4) 45 Bom. 1286 == A, I. R. 1921 Bom. 159.

) A.T. R. 1923 Mad. 574=46 Mad. 706 (F.B.)
) A.I.R.1926 Rang. 97=3 Rang. 612 (F. B.).

(
{

3
8

aceruing,

pany in respect of this business must be
deemed [within S. 42 (L) of the Act] to

be income accruing or arising within
British India.
Sunder Dasv. Emperor (7) and 4dls

Imam v. Emperor (8) have been cited.
These cases dea,l with .the meaaing of the
expression ‘received in British Indla,,”
which is not part of the refereace in this
case, and need not be discussed.

Reference has been made by the Gov-
ernment Advocate to S. 42 (1)and 18(34)
Indian Income-tax Act, 1922. 8. 42 (l)
provides that in the case of a non-

“ resident, all profits or gains accruing o

him through or from any business connex-
ion or property in-British India is to be
deemed to be income aceruing or arising
within British India.. The effect of 8.
18 (2A) which was inserted by Act 16 of
1925, is to .reader subject to income-fax
any mcome chargeable uader the head’
“.salaries 7 which is payable o the asses-
see out of India by or on' behalf of Gov-
ernment. . These sections do. not appear
to be’ of assistance in the general con-
struction of the words * aceruing’ and
“arising ¥ in S. 4 (1). They :seem fo be
designed to bring - within the ambit of
the tax special classesof cases whieh would
otherwise escape. I am unable to appre-
ciate the argument to be found in the
reference and which is based on the posi-
tion of a salary earner. It is said that
in his case the salary accrues and  arises -
in the place where he does the work,

‘which is in British India, and that it
‘therefore accrues in British India and is

taxable. But this ~argument overlooks
the fact that the Commissionsr has ex-
pressly held that the remuneration of the
assessee 1s not ‘salary 7 a,nd has classx-v
fied it under * other sources.’

- 1f the correct principie be that the
words accrue and arise when applied to
income are to be governed by the source
from which the income accerues and arises,
it ‘would appear that in the case referred
that source is to be found in Bangkok
rather than in Moulmein. The asSesses
is a Forest.Officer in the service of the
Siamese Government. It is nob stated
that his remuneration is in the nature of
2 commission on the amount of revenue
collected. On the contrary it is said to
be 600 ticals per mensem. The inference
to be drawn is that he would gef his

(7) A.I. R. 1928 Livh. 14 == 3 Lah. 349.
(8) A. 1. R. 1925 Pat. 281 = ¢ Pab. 210,
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remunerabion gqua Forest Officer, whether
he worked in Moulmein collecting royal-
ty, or whether he worked in Siam in that
of any other capacity. From this point
of view his remuneration accrues and
arises in Bangkok where it is payable and
is in fact paid. If on the other hand we
are to have regard to the definition of-the
words, the only place where it would seem
that there is a present and enforceable
right on part of the assessee to demand
the remuneration and where it comes into
his hand, is also Bangkok.
" 1In conclusion I may refer to the ob
servation of Sir Shadi Lal, C. J., in Sun-
dardas v. Emperor (7) after mtmg the

rule of interpretation applying to fiscal

eractments, that :

““ it is & sound principle that the subject is
not to be faxed without clear words to that ef-
fect ; and that in dubio, you are- always to
lean against the construction which imposes
a burden on the subject. ”’

The Government Advocate espressed
‘the view that the legislature had ad-
visedly refrained. from defining the
- terms accuring and. arising. In my view
the meanicg of the terms, as applied to
the facts of case is as above stated and
is perfectly plain. If, on the other hand,
the meaning is ambiguous, - the sound

principle enunciated by SirShadi Lal is.

applicable and it ought to be applied.

1 would answer the question referred
by saying that the ideome the. subject-
matter of the reference cannot be said to
“ accrue or arise in British India”
'within the meaning of 8. 4, Income-tax
Act, 1922,

Pratt, Offg. C. J.—T have had the ad-
vantage of reading my brother Ormis-
ton’s judgment and I concur in his pro-
posed answer to the réference.

We are asked to decide whether sala.ry
paid in Bangok by the Siamese Govern-
ment to the credit of a Siamese Forest
Officer, who collected at Moulmein royal-
. ties on ‘timber extracted from Siamese
forests and floated down to Moulmein, is
income accuring or arising in. British
~ India within the meaning of S. 4, In-
. come-tax Act.

The officer-in question resides in Moul- .

- mein, presumably for the purposes of his
work of collecting royalties. We are not
asked to declde whether the income is

‘salary ’ within the meaning of S. 7-(1),
of the Act, nor whebther tne portion of
the pay rvemitted from Bemdkoh to. Mr.
Salarak i in B \loulmem can bé ‘said fo be

r
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“ received ”’ within the meaning of 8. 4 (1)~
It has been argued by the Government
Advocate that for the purposes of plesent -
refelence the words *‘ accruing and aris-
ing " must be consbxued as equivalent to-
“ earned ”’

None of the cases cited is an authority:
for this contention.

Had the legislature intended to include
income earned in British India within
the meaning of inmcome *‘aceruing or:
arising ”’ there, it would have been per-.
fectly s1mple to say so.

I do not consider that salary pa.ld in
Siam to a Siamese official for services.
rendered in Burma can under the circum-
stances be regarded as income arising or-
aceruing in British India.

The respondent will be allowed the costs:
of the reference.- Advocate’s fee sevew
gold mohurs. : ’

Cunliffe, J.-—T also concur. The scope:
of this reference has been very much
narrowed. The Commissioner has sabis-
fied himself of the answer to the first
proposition put forward by the respon-
dent. In that regard the Commissioner
holds the view that the respondent’'s in-
come _does ‘not come wunder the head of
“ salary ’ within the meaning of 8.6 of
the Act. Nor did the respondent (very
wisely, I think) suggest to .the Commis-
sioner that he should ask thé opinion of
the Court as to whether the. emolument
which he (the respondent) is paid by the-
Siamese Government is received in DBri-
tish India. All we have to do here is to-
decide, as my brother Ormiston has
pointed out, whether such emolument. ac-
crues or arises in British India.” It has
been held on several occasions that there
‘i‘s no ditferenc‘e between the two words.

profits  or *.gains’’ which are used in
the section we are considering. I am in-
clined to think that there is no real
d1fference 1n law between the words

‘accruing”’ and “ arising. ”’ Some autho-
rities have thought that the word
“accrue ”’ suggests a penodlcal right to-
money and the word *arise” suggests
only a single right or possibly the begin-.
ning of & perodical right. DBut these
views seem fo me bo be refinements and
over-refinements of the language .of the
statute. To my mind, the double exp-res-
sion = accruing and arising *’ connotes the
source from which the right to obtain
money springs. Undoubtedly the source:-
here was in the Kingdom of Siam, remu-.
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neration from the Siamsese Government
‘40 one of the officers of their forest ser-
vice. In my view, too, the expression
" aceruing or arising ”’ is used in  contra-
-distinetion to the word  received, ” - but
as I have pointed out, we are not consider-

. "ing the question of where the money was
actually received or to what place it was
‘remitted after its receipt which may be
the same thing in law as ° received.’’
Tt was very strongly urged upon us that
‘the real meaning of “accruing” ‘and
**arising 7 as applied to the income of
‘the respondent was to. be found in the
place where the income was earned ; but,
‘for the reason mentioned above, I do nob
-agree with that view.

R.X. Reference answered.
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DAs AND BAGULEY, JJ.

N. N. Chettyar—Appellants.
' Cv. :
Tan Ma Pu and others—Respondents.

First Appeals Nos. 199 and 206 of 1926,
Decided on 2nd September 1927, from
judgment of Dist. Judge, Baissein, in
Civil Suit No. 8 of 1925. :

(a'Proba e and Admin’'siration Act, S, 90—
Letters of Administration issued under Pro-
bate anZd Administration Act where they
should have bzen issued under Succession
Act — Administrator mortgaging .property
without-Court’s permission—Letters must be

taken o give the powers that they appear’

to give upon their face until revoked or al-
tered— Mortgage would not bind heirs—Suc-
«£ession ‘Act (1855), S. 2589, .
Lotters of Administration were issuzd under
the Probate and Administration Act. But had
the application for the letters proparly descri-
‘bed the deceased, it would have b2en necessary
%0 issus the letters under the Succession Ack.
The Adminisirator mortgaged the propsrby of
the deceased without permission of the Cour.

. Held: that the Lietters of Adminisiration is
3usd under the Probate and Admnistration Act
must be regarded as being wunder that Act and
giving only the powers that they could give
under the Act unless and unbil the powers
under them were extended by the Listlers being
altered to Lstters under the Succession Act.
The mortgage, therefore, being without autho-
rity would not bind the heirs: "85 Cal. 955, Rel.
son.: 4. 1. R.1922 P. C. 197, Dist. [P 6C1, 2]
(%) Probate and Administration Act, S. 80
3) (a)—Permission to sell property does not
ipso facto mean permission to mortgage.
Where Court gives permission to the Admi-
nistrator to sell property, that permission to
=3ell does not ipso facto give permission %o
-mortgage: 9 Bur. L. T. 236, Foll. [(P6C2Z]

N. N. CHETTYAR v. TAN Ma Po (Baguley, J.)
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{c) Debtor and Creditor—Person authorized
to deal with propariy by Letters of Adminis-
tration and also by powers-of-attorney from
fneirs—He mortgaging property — Creditor
need not enquire inio application of monzy
borrowed.

A person had aubhority to deal with cariain
proparty by Letters of Administration and
powers-of-attorney from the heirs. He mort-
gaged the proparty but the creditor did not en-
quire with regard to the disposal of the money
borrowed.

Held: that there was no nead for the credi-
tor to make enquiries with regard fo the dis-
posal of monzy. A man with such authority
may be dealt with safely, provided he kssps
within limits of the authority. If every man
who does business with an attorney had to go
beyond the four cormers of the power-of-at-
torney and had to enquire into the destination
of the money which he lent and so on, ordi-
nary business would be impossible. ‘the
spzeial rulss applying to the karta of a joind
Hindu family do not applg to people aching
under powers-of-attorney. (P7C2]

N. N. Burjorjee—for Appellants.

Zeya—rior Respondents.

Baguley, J.—These two appeals arise
outb of a suit brought by the N, N.Chettyar
Firm against six defendantson a series
of mortgages. The lower Court. gave the
plaintiffs a decree for the.full amount
claimed against defendants, 1, 2 and 5 but
against 2, 3 and 6 only gave a decree for
the amount admitted. o

The claim was on a series of transac-
tions. The properbty mortgaged was the
property of one Ma Twe, who died in
1912. She left some sons and. daughters.

. Tan Po Shwe, the “eldest of them, applied

for ILietters of Administration - to her
estate in the late Chief -Court of Tiower
Burma'in 1917. It was then stated that
she left eight children, six of whom-are
the defendants in the present case; one
has died and one has apparently disap-
peared from the procesdings altogether.
Letters of Administration were issued to
Tan Po Shwe and he proceeded to deal,
with the estate. He applied to the Court
for permission to sell the -immovable pro--
perty and permission was granted. . The
estate of the deceased was admittedly en-
cumbered and to pay off the debts-Gue he
mortgaged the properfy now in question
for Rs. 40,000 by .registered mortgage
bond. The liability on this morigage
bond is admitted by all the defendants,
but a considerable part of this debt has
been paid back. Afterwards a second
mortgage over the same property for
Rs. 15,000 was executed. The title-deeds
of the property had been deposited with
the plaintiff irm and afterwards defen- -
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dant 1 gave a letter of authority to the
plaintiffs aubhorizing them to lend fur-
ther sums of money on promissory notes
to Tan Babu and his clerk, Tan Kya Lu,
and it was agreed that the sums so ad-
vanced should constitute a further lien on
the properties already
this way considerable sums of money were
‘advanced and the plaint shows that the
total debt outstanding at tne time of fil-
ing of the suit was Rs. 1,07,340-6-0.

Various defences are raised, and I will
deal with them in order.

In the first place it is argued that; as
the Letters of Administration were issued
10 Tan Po Shwe under the Probate and
Administration Act and he never got per-
mission from the Court to morbtgage the
immovable - property of the. deceased,
these mortgages gre bad, except, of course,
so far as they are admitted. In reply to
this, it is urged that the deceased, Ma
Twe, although described in the applica-
tion for Letters of Administration asa
Chinese Buaddhist, was, in fact, a Karan
‘Christian, and how she came to be descri-
bed asa Chlnese Buaddhist is not explained.
It would seem that her husband was s
Chinaman, but his religion is doubtful.
Be ‘that as it may, however, there can be

o doubt that, had Ma Twe been correctly

described in the application for Lietters of
Administration, the Lietters would have
. issued under the Succession Act, and, in
that case, the mortgage by the adminis-
trator would bhave heen good. It is
argued that, as the Letters should have
been issued under the Succession Act, the
administrator had the powers to mortgage
that he would have had, had they been
correctly .issued. The argument in my
opinion, fails. The letters must be taken
to give the powers that they appear to
give upan their face until they are revoked
or altered.

No case directly in point has been
quoted, but for the converse there is
authority: vide Debendra Nath Dutt

v. Addministrator General of Bengal (1). -

In thai case Letters of Administrationd
which were issued owing to the fraud of
the applicant and which, therefore, might
be considered as bad from the start were
‘nevervheless held to be good until and un-
. less they were revoked. In the same way
1 hold that Lietters issued under the Pro-
bate and Administration Act must be re-

a ) [1908] 85 Cal. 955=85 L. A. 109=12 C. W.
N. 802=8 C. L. J.94 (P, C.).

N. N. CHETTYAR v. TAN M4 PU (Baguley, J.)
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regarded as being under that Act and
giving only the powers that they could;
give under that Act until and unless the!
powers under them are extended by thei )
Letters being altered to Letters under thej
Succession Act. The case of Ma Yait VJI
Maung Chit Maung (2), was quoted as
being authority for beginning the admi-
nistration under the Probate and Admi-
nistration Act and completing it under
the Succession Act. But in that case, no
question of the powers of the administra-
tor was gone into. Originally, Letters of
Administration -were taken out under the
Probate and Administration Act, but the
Privy Council decided that, as the deceased
was a person whose -estate had to devolve
according to the rules laid down in the
Stuceession Act, the administrator would
have to divide the property among the
heirs in acecordance with - the rules of the
Suceession Act.

It is true that the administrator goty
permlssmn to sell, but permlssmn to s3ll
does not ipso fa.cto give permission to|
mortgage: vide Ram Dhon Dhor vl
S_harf-ud-din (3). :

Under the Lstters of Administration
issued, then, I must hold -that Tan Po
Shwe had not got power to bind the in-
terests of the heirs. The case, however,
-cannot be disposed of so easily. Various
beirs had given Tan Po Shwe direct autho-
rity to act on their behalf under powers-
‘of-attorney. - Ex. M isa power of at-
torney given hy Tan Lion Dan, defendant
5 to Tan Po Shwe. This authorizes
kim to do various things in the way cf
administering the estate and carrving on
the family business of Maung Gwan. The

power, however, contains a paragraph: .

‘It is hereby expressly provided that nothing
herein contained will authorize the agent $o
contract debts ete.”

It is impossible to say that under this
power Tan Lon Dan authorized Tan Po
Shwe to mortgage his 1ni;erest in thu
family property.

Ex. Nis a power-of-attorney given by
Tan Ma Pu, Tan Pu Su and Tan Babu to
Tan Po Shwe. This also authorizes Tan:
Po Shwe to desal with the administration:
of the estate; but being differently worded
it does directly give him authority to-
deal with the esmte

“So pay off all debts and encumhrances duf\ o
the said esbate, by s3lling mortgaging or in any

4

(2) A.I. R. 1922 P. C.197=49 Cal. 310=4%
1. A. 553 (P.C.).
(3) (19163 9 Bur. L. T. 2356=34 1. C. 128.
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other way alienating any paxi of th2 estate, if
necessary ebe.”

After this power-of-attorney had been

_given by these three defendaunts it is im-
possible for them to say that Tan Po
Shwe had not got their. direct authority
to mortgage and encumber the estate pro-
perty.

The remaining defendant Tan Kyauk
Ho has apparently given no power-of-at-
torney to Tan Po Shwe. His position then
would apparently be that Tan Po Shwe
could not bind his interest. It seems,
however, that he had no interest to bind
ab all.

The point was overlooked in the lower
Court 1t would seem, but the record con-
tains a statement repeated more than once
by Tan Po Shwe that Tan Kyauk Ho was
not the son.of Ma Twe. He was the son
of Ma T've’s husband by a Chinese wife
and Tan Kyauk Ho himself never went
to the witness-box to deny this, and the
statement is completely unrebutted. I
will refer to this later onin the judg-
ment.

Another defence raised on behalf of Ma
Puand Ma Pu Su was that they were
insane generally and that their interests
could not be bound. I have been through
the oral evidence on this point, and the
conclusion 1 have come to is that they are
persons liable at times to fits of insanity.
The ¢vidence of Dr. San C. Po is really to
the effect. He says that Ma Pu Su had
attacks of epilepsy which have rendered

her unsound and that Ma Pu has been .

treated out off for years for melancholis,
general infirmity of the mind. In cross-
examination, it appears that their normal
condition is one of sanity. It isonly ab
times that they are of unsound mind, and
as they gave Tan Po  Shwe authority to
~apply for Letters of Administration on
their behalf and.also gave bim a power-of-
astorney, aubthorizing him. to deal with
their interests they must prove to invali-
date these acts that at the time they did
them they were in one of their insane
fits. Of this there is no evidence. The
medical evidence is that Ma Pu Su is
liable to become uncontrollable under any
exciterment or even at the sight of new
faces. DBut the proceedings in the late
Chief Court of Lower Burma, when
Letters of Administration were applied for
show that she was able to come to Ran-
goon, and sign a paper agreeing to the
issue of Lietters of Administration tp Tan

N. N. CHETTYAR v. TAN Ma Pu (Baguley, J.)
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Po Shwein the presence of her Rangoon
lawyer. This sbtory suggests that her
agoraphobia was not of a very pronounced
type. This defence of insanity must, I
think, be held of no avail.

Then it is argned that it has not been
proved that this money was applied for
the benefit of this estate, or for the bene-
fit of the family business. In my opinion,
there was no need for the creditorfo make
enquiries with regard to the disposal of
money. He was dealing with a man whose
authority %o deal with,the property lay
in his possession by Letters of Adminis-
tration and powers-of-attorney from the
heirs, with whom we are now concerned.
A man with this authority may be dealt
with safely, provided he keeps within the
limits of his authority and to the extent
of his authority. If every man who did
business with an attorney had to go be-
yond the four cormers of the power-of-
attorney and had to enquire into the des-
tination of the money which “he lent and
so on, ordinary business would be impos-
sible. 1 can see where the argument
comes from. It comes from the various
cases of persons who deal with the karta
of a joint Hindu family; but the special
rules applying to a karta of a Hindu joint
family do not apply to peoplé acting under
powers-of-attorney. - »

It was argued that the agraement Ex.O
forbids Tan Po Shwe to encumbet the
estate or incur any loan as admiaistrator.
This is quite true, and it isalso a fach
that the date of this agreement is subse-
quent to the date of the power-of-attorney
Ex.N. As against third parties, however,
none of the defendants can claim this to be
a revocation of the power-of-attorney Ex.
M. It may be good as betwezn the defen-
dants themselves,but with that we are nc
concerned. If by means of Ex.O any of the
remaining defendants wished to alter the
terms of BEx. N it was their duty to with-
draw BEx. N in order that Tan Po Shwe
should not hold it out as an authority in
his favour as against third parties.

One further point must be touched on
and that is that Lion Dar, defendant 5, the
only one of the defendants who took.the
precaution of expressly forbidding Tan Po
Shwe to encumber the estate, admits his
liability not only -for the money due on
original Rs. 40,000 mortgage bond Ex. A
but he also admits liability for a further
Rs. 6,000 which he received out of the
money borrowed {rom the plaintiff’s firm,
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As a rvesult, therefore, I would hold

that Tan Po Shwe, defendant 1 is res-.

ponsible personally and as an heir for the
whole of the money due. Tan Babu, Tan
Ma Pu, and Tan Pu Su are responsible to
the full extent of their interests in the
estate, and also perscnally because they
authorized Tan Po Shwe to borrow this
money. Tan Lion Dan cannob be held res-
ponsible for anything more than he ad-
mits liability for,
power to mortgage comes not from the
Letters of Adminjstration given fo him.
Tan Lion Dan admits liability for the res
mainder of the debt due on Ex. A and for
the further sum of Rs.-6,000.- It does not
seem to be stated which sum of Rs.15,000
provided this Rs. 6,000 for Tan Lon Dan.
1 must, therefore, say that he is liable for
" Rs. 6,000 with inferest from 17th August
1919.

As regards Kyauk Ho as he isnot an
heir, I do not see how it is possible to,
charge him with any liability under any
‘of the mortgages. None of the mortgaged
properties belongs to him and he has given
Tan Po Shwe no authority to borrow on
‘his behali.

Turning now to the two appeals -thab -

have been filed: with regard to appeal No.

199/96 this in the main is suceessful, for

I am of opinion that Tan Ma Pu and Tan

Pu Su are both liable for the money bor-:

rowed.

As regards Tan Kyauk Ho I think the
appeal must be said to have ffmled because
I can place no liability on him, but he
will not get any benefit out of this, for I
hold that he has no interest in the estate,

As regards appeal No. 206/26, in this
appeal the first three appellants are quite
unsuccessful.
is successful to a certain extent, for I
hold that he is only responsible on Ex. A
and for the further sum of Rs.6,000 which
he received.

In this appeal Kyauk Ho must be re-
‘garded as unsuccessful, I think. As a
resu!lt the decree of the lower Court will
be varied. The plaintiff will get a decree
for the full amount claimed against the
interest of the first four defendants. He
will get a decree against Tan Lon Dan
and his interest in the property to the
extent of the amount due on Ex. A to_
gether with Rs. 6,000 with interest out of
the promissory note dated 17th August
1919, which will be a charge on Tan Lion
Dan’s interests. The interests of these

A K A C.T.V.V.CHETTYAR v. COMMR., INCOME-TAX
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five defendants will be declared as 1/8
each, so that the plaintiff will be entitled
to sell the whole interest in fthe mors-
gaged property.

As regards Kyauk Ho the claim will be
dismissed without costs. The plaintiff-
appellant in appeal No. 199/26 will get
his costs of the appeal against Tan Ma Pu
and Tan Pu Su and in Appeal No. 266/26,
the plaintiff-respondent will get cne-half
of his costs against first three . defendant-
appellants.

Das, J.—1I concur.:

S.N./R.K. Decree varied.
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Prarr, OFFg. C. J., AND CUNLIFFE, J.

AR A.CT.V.V. Ghettyar*Apph-
cant.
v.

Commissioner of Imome-Taa; — Op-
posite Party.

Civil Misc. Appln. No. 26 of 1928 De-
cided on 16th July 1928.

" %t Income-tax Act, S. 30, proviso—Meaning .
explamed —Assessment under S, 23 (4) fol-
lowed by refusal to make fresh assessment
under S. 27 does not come under proviso.

Assessment under S. 23 (4) and a dismisscl
of an application under S. 27 for a fresh assess-
ment, is not an assessment made under S.23 (4)
Tead with S. 27 which would preclude an appeal
being filed from it under the proviso o S. 30.
‘What the proviso means is that there shall be

"o appeal against (i) an assessmant made under

S. 23 (4) and (ii) when the asssssment under

- 8.93 (4) is cancellel and a fresh assessment

under 8. 27 is made. [(P9C2]
Clark and Venkatram—rfor Applicant.
A. Eggar—for the Crown.
Judgment.— This is an application for

a mandamus to compel the Commissioner

~of Income-tax to state a case under S. 66,

Income-tax Act. The facts are set forth
at length in the application. The A. K.
A. Firm of Rangoon, which consisted
of two partners the applicant A. K. A. C.
T. V. V. Chettyar and A. K. A.C. T.
A. L. Alagappa Chettiar, discentinued
business in August 1925, the assets were
divided between the two parbners, who
have been since carrying on business as
separate joint family firms uunder the
styles of A. K. A. C.T.-V. and A. T( C.
T. A. L. respectively.

For the financial year 1925-26 notlce
was served on the then agent of the
A. K. A, Firm on 8th April 1925 %o
make a return for income-tax purposes.
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Applicant eventually made a rsturn and
claimed the benefit of 8. 25 (3), Income-
tax Act as the firm had been dissolved.
Applicant objected to producing the books
of the firm, and to the proposed method
of assessment. Ulbimately the Income-
tax Officer peremptorily settled 381st
March 1926, for the production of ac-
counts. The accounts were not pro-
duced and the officer made an assessment
ex parbe against each member of the A. K.
A. Firm. Applicant appealed to the
Assistant Commissioner who dismissed
his appeal, and left him to apply for a
fresh assessment under S. 27. An appli-
cation was made under S. 27 but was re-
fused. An appeal to Commissioner of
Tncome-tax was unsuccessful. The Com-
missioner was asked but declined to make
a reference to. this Court, hence the pre-
sent application under 8. 66 (3) for an
order to state a case on specified points
of law.

A preliminary objection has been taken
by the Government Advocate that the
application is incomptent since no appeal
fies to the Assisfant Commissioner from
$he order refusing to make a fresh assess-
ment under 8. 27. It is contended that
the proviso to 8. 30 that no appeal shall
lie in respect of an assessment made under
ub-8. (4), S. 23, or under that sub-
section read with 8. 27 precludes such an
appeal, since it must be taken that, the
Officer having dismissed the application
for a fresh assessment under S. 27, there
remains an- assessment under sub-S. (4),
8. 28, read with S. 27.

The contention is clearly not mainfain-
able. There was an applicatiou for a
fresh assessment under S. 27, which was
refused. - The assessment under S. 23 (4)
was not cancelled. There was not there-
fore an assessment under S. 23 (4) read
., with S. 27 as'argued. A refusal to make
an assessment is not an assessment. S. 30
definitely provides for an appeal against
a refusal of an Income-tax Officer to make
o fresh assessment under S. 27. What

the proviso clearly means is (1) that there .

shall be no appeal against an assessment
made under S. 23 (4) and (2) that when
an assessment under S. 23 (4) has been
cance'ied under S. 27 and a fresh assess-
ment made thers shall also be no appeal:
that is to say thab if the assessee succeeds
in his effort to obtain a fresh assessment
under S. 27 he shall be debarred from ap-
pealing against that fresh assessment.

MaA NYUN v. MAUKG SAN MyaA

‘for non-production of accounts.

‘Income-tax Officer’s notices.

-do not like.
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The assessee in not precluded by the pro-
viso from preferring the appeal against
the  refusal to make a fresh assessment
under S. 27, which is allowed in the body
of 8. 30.

In his order rejecting the two applica-
tions for a reference to this Court under
8. 66 (2) ona number of questions the
Commissioner of Income-tax took the view
that the only questions for decision were
of pure fact: viz: whether applicants had
a reasonable opportunity of complying
with the Income-tax Officer’s nofice and
whether there was an adequate reason
Thers
was therefore no question of law to refer.
We consider that the only question for
determination was whether applicant had
sufficient cause for non-compliance with
He obvi-
ously had not, and we see no reason to
think the findings of fact wrongd Appli-
cant and his gquondam partner were obvi-
ously placing every obstacle in the way
of a just assessmenft and they: have only
themselves to thank, if the result of their
efforts is that they have been assessed in
a way and under a section, which bthey
‘We do not feel called upon
to require the Commissioner to state a
case upon any of the points raised hefore
us. The application is dismissed with

costs. Advocate’s fee five gold mohurs.
M.N/RE.  Application dismissed.
*}* A.I. R. 1929 Rangoon 9
CARR, J.
Ma Nyun—Appellant.
: v

Maung Son Mya. and another—Res-
pondents.

Special Second Appeal No. 52 of 1928,
Decided on 18th June 1928, from judg-
ment of Dist. Judge, Tharrawaddy, in
Civil Appeal No. 102 of 1927.

N¢ Stamp Act, S. 36 — Insufficiently
stamped promissory note admitied by trial
Court—Admissibility of the document can-
not be questioned in appeal. :

The trial Court purporfing fo act under
S. 85 but overlooking its pruviso (a) admitted
an insufficiently sbamped promissory nofe in
evidence affer recovering penalty.

v Held : that the terms of S.36 are exc.ed-
ingly wide and they undoubtedly refer to any
document which has, in fact, been admitted
in evidence, and are sufficient to cover ths
case of a promissory note or any other docu-~
ment to which proviso (a) to S. 35 is not appli- -
cable.” So under S. 36 the appellate Court can-
not question the admissibility cf the docu-
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ment. 2 L. B. R. 108, Held wrongly decided:
14 Bom. 102 and 18 Bom. 869, Dist.: 2 U. B. R.
Stamp 36 ; 18 Bom. 449 (F.B.); 8 Cal. 787; and
12 Cal. 64; Foll. [P10C 2]

Paw Tun—r1or Appellant.

Kin U—for Respondents.

Judgment—This was a suit on a pro-
missory-note. Both the Courts below have
agreed that the plaintiff proved the exe-
cution of the note. The Township Court
on. that finding gave a decree for the
plaintiff, but, on appeal, the District
Court reversed that decision on the
ground that the promissory-note sued
upon was insufficiently stamped. The
facts as regards the promissory-note were
that it was for Rs. 600 and stamped
with one one-anna stamp only. As it
should have been stamped with two-annas
the Township. Judge impounded it and
levied the deficient duty of one-anna and
a penalty of Rs. 5 purporting to act
under S.¥35, Stamp Act. He was wrong
in his action, having overlooked the fact
that proviso (a.) t0 8. 85. does not apply
to a promissory-note. However, he did
levy the duty and penalty and he did
admit the promissory-note . in evidence.
The District Judge was right in his
finding that the note could not properly
have been admitted in evidence. He
held on the authority of Maung Ba
Kywan v. Ma Kyi Kyee (1) that S. 36
did not apply in this‘case and, therefore,
on his finding that the note was inadmis-
sible he set aside the decree and dismis-
sed the plaintiff’s suit.

In the case "relied upon. by the
District Judge, Fox. J. held, that S. 36
Stamp Act, was not applicable to a pro-
missory-note. He said that the Town-
ship Court by admitting and acting on
the document had acted illegally and that
that illegality could be corrected by an
appellate Court. He remarked that the
cases of S. A. Ralle v. Caramals
Fazal (2) and Chenbasappa v. Lakshman
Ramchandra (8) supported his view.
That appears to be the latest reported
Lower Burma. dicision on this point.?
* There is, however, an Upper Burma case,
Mi Ke v. Nygo Kan Gyi (4) in which
the Judicial Commissioner, now Sir
Genrge Shaw, expressly dissented from
Fox, J’s. ruling. He said in his judgment
that the Bombay ecases relied upon

{1) [1908] 2 L. B, R, 105,

(2) (1890] 14 Bom. 102.

" (3} [1834] 18 Bom. 369.
{4¢) [1907-03] 2 U. B. R. Stamp 36.

Ma NYUN v. MAUNG SAN Mya (Carr, J.)

“ and penalty.
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in the Lower Burma decision did not deal
with the point for determination. I
have myself referred to those cases zm&
T entirely agree with his view.

The terms of S. 86, Stamp Act, ave,
exceedingly wide and in their plain ordi-
nary meaning they unddubtedly refer to} -
any document Wlnch has, in fact, beeni
admitted in ev1dence and are sufficient;
to cover the case of a promissorv-note oxl
of any other document to which pro-|
viso (a) to S. 35 is not applicable. There|
are a number of other cases in which the
view taken by Sir George Shaw has been
taken. These refer to earlier Stamp Acts
but there is. no material difference bet-
ween the relevant provisions of those
Acts and those of the Act now in force.
In Devachand v. Hirachond Kama-
raj (5), the document in question was a
promissory-note but the Judge of the
trial Court held that it was a bond.and
admitted it in evidence on payment of
duty and penalty. TIiater, before the suit
had been decided, his successor formed
the opinion that the document was a pro-
missory-note and that its admission in
evidence was illegal. On that ground,
therefore, he dismissed the suit. A Fuli
Bench of three Judges of the Bombay
High Court held that the promissory-
note having once been admitted in evi-
dence could not afterwards be rejected on’
the ground that it was not duly stamped.
In Khoob Lall v. Jungle Singh (6), the
trial Court held that the document belove
1t was not a promissory-note but a letter
of agreement and admitted it in evidence
on payment of penalty. Before vhe Hig::
Court it was argued that the document
was, in fact, a promissory-note and that
it being a promissory-note S. 39 of Act
18 of 1869* was mnot applicable. The
Calcutta High Court held that the ad.
missibility of the document could not
be questioned in appeal.

In Panchanand Dass v. Taranion:
Chowdrain (7) the document in question
was held by tne trial Court to be a hond
and it was admitted on payment of duby
The first appellate Court
held that. the document was a promis-
sory-note and was not admissible in evi-
dence and therefore reversed the decision.

* [Stamp Duties Act repealed by Stam), Act 1
of 1879 which in its turn has been repealad
by the present Stamp Act 2 of 1839—Hd.]

(3) (18897 13 Bom. 449 (F.B.).

(8) [1878] 3.Cal. 787=2 C. L. R. 439.
(7) [1886) 12 Cal. 64.
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1t was held by the High Court that the
Subordinate Judge sitting in appeal had
no authority to review the question of
the admission of the document. It held
that the Stamp Act,1 of 1879, gover-
ned the cases and that under pro-
viso of 8. 34 of that Act, which was
essentially identical with S. 86 of the pre*
sent Act, the admission of the document
could no% be questioned in appeal. All
these cases are directly relevant to the
question now before me and they all sup-
port what in my view is the plain mean-
ing of 8. 86. In my+opinion, therefore, the
decision of Fox, J. in Maung Ba Kywan v.
Ma Kyi Kyee (1) was wrong. 1 there-
fore allow this appeal, set aside the judg-
ment and decree of the District Court
and restore those of the Township Court.
The respondents will pay appellant's
costs in al! Courts.

M.N./RXK, Appeal allowed.

** A. I R. 1929 Rangoon 11(1)
MAUNG Ba, J. ’

Ma Kalay Ma an*l another — Appli-

cants. . . }
v.

Emperor—Opposite Party.

Criminal Revn. No. 686-A of 1928 De=
cided on 28tk June 1928, from order of
Township Magistrate, Pyinmana, in Cri-
minal Regular Trial No. 124 of 1928.

£ Raxlways Act, S. llS-—Apphcahon under
Sub S.4 is not a criminal prosncuhon—Court
has no power to fine or to order 1mpmson
ment in default. :

An appli~ation under S. 118 (4) is nobt a pro-
sgoution for criminal offence and on such ap-
plication the Magistrate has no power to fine
the defaulter or to order a senfencs of impri-
sonment in default of such fine. The Magis-
trate can only direct - him fo. pay the fare and
 the excess charge under sub-S.(3) and then
procead to recovar ib as if it ware & fine.

_ (P1101, 2]
Judgment.—The Magistrate was quite
correct in considering that S. 112, Rail-
ways Act, did not apply to this case and
that action could only be taken under sub-
S.(2), S. 1138, but his procedure under
this latter section was entirely miscon-
ceived. An application under sub- S. (4),
S. 113, Railways Act, is not a prosecution
ifor a cviminal offence. It should be re-
gistercd as a Criminal Miscellaneous Case
and not as a Regular Trial. The Magis-
itrate, on an application under this section,
‘has no power to fine the respondent or to
lorder a sentence of imprisonment in de-

BASUDEV v. BIDESHI
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fault of such fine. All that the Magis.
trate can do is to direct the respondent e
pay the fare and excess charge, referred foj
in sub-S. (8), S. 113, and then proceed toi
recover it as if it were a fine. In fact)]
the Magistrate is compelled to do this and’
has no authgrity to enter into the merits
of the matter. The Magistrate should
study the provisions of S. 118 and S. 132,
Railways Act, and also General Letter
No. 17 of 1996 of this Court, which sets.
out the ecircumstances under which a per-
son proceeded against under S. 113 may
be detained in custody.

Consequently in the present case the
fines of Rs. 7 each, imposed on the two
respondents, and the sen‘ence of ten days’
imprisonment’ passed in default of pay-
ment were entirely illegal. All that the
Magistrate could do was to order each of
the respondents to pay the deficit railway
fare of six annas and six pies, plus aw
excess charge of the same amount. Con-
sequently the amount of deficit fare plus
excess charge to be recovered from -each
respondent was 13 annas. This amount
should now be deducted from the amounts.
of fares and fines deposited by the respon--
dents and the balance should be refunded
t0 them. The amounts so recovered under
sub-8. (4), 8. 118, must be paid to .the
railway administration. It is noticed thaf
in regard to the deficit fares of 13 annas
already recovered this has not been done.

. M.N./R.K. Order set aside.
% A L R. 1929 Ranzoon 11 (2)
BacuLey, J.
Basudev—Appellant.

v.

Bideshi and another—Respondent.-

Second Appeal No. 733 of 1927, Decided:
on 925th June 1928, from judgment of
Dist. Judge, Insein, in Civil Appeal No.41
of 1927.

% Civil P. C., O. 41, R. 17—Rule empowers.
Court to adjourn a case—For default, appel-
late Court should not pass order without
hearing appellant’s advocate.

- Order 41, R. 17, is intended to giva the Court
power fo a,d]outn a case, if ii thinks fit. It
seems distinetly unfair that for default, the-
appellate Court may pass an order without:
hearing the appzllant’s advocate or withuut
hsuring the appellant, which would entirely:
preclude him from even afterwards questﬂomna
the finding of fact: 4. I. R. 1923 Mad.18, Foii.

P 126 21 .

N. K. Bhattackmya—for Appellant.

P. B. Sen—for Respondents.
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Judgment.—This is an appeal against

@ decree of the Distriet Court of Insein
confirming a decree passed by the Town-
ship Court of Insein. The history of the
appaal in the lower lower Court is rather
veculiar. It was filed on 13th June and
admitted the next day after hearing the
appellant’s advocate. It was adjourued
twice and then on 29th July, when advo-
cates for both sides were present, the
learned Additional District Judge came
%0 the conclusion that another witness
ought to be examined. He cited that
witness and examined him. It was then
found that some documents were missing
and they were sent for. *Finally, on 2nd
Beptember 1997,the case came tp for heax-
ing. The documents apparently had still
ot been received.The appellant’s advocate
asked for an adjournment as he was en-
gaged elsewhere. The learned Judge refused
-the adjournmenst, but gave him an hour
and a half in which to deal with hisother
work. The hour and a half expired and
another half hour and as the appellant’s
advocate still had not come, the learned

Judge stated in the diary that he would °

pass orders without the help of the advo-
eate. ‘Whether the advocate for the res-
pondent still remained present isnot clear
from the diary order, but when the matter
was argued before me by the same advo-
cates who appeared i#n the lower appellate

Court, no stress was laid on the fact, if it -

were a fact, that the respondent’s advo-
cate was still present.
lower appellate Court when passed dis-
missed the appeal on the merits and,
therefore, the appellant will be debarred
from questioning any finding of fact in
second appeal.

The question before this Court is whe-

$her the lower appellate Court had power
to pass anorder on the merits without hav-
ing heard the appellant’s advocate in full:
There appears to be a case siwilar to the

present one in the Madras ruling: Muham-

mad v. Manavikramae (1). In this case,
winet happened before the lower appellaté
Court was that there was no appearance
on behalf of the appellant and the lower
-appellate Court passed an order dismissing
th= appeal on the merits. Both Judges
on the appellate Bench passed separate
. orders in which they came to the couclu-
sion that an order dealing with the merits
in the absence of the appellant’s advocate
was an illegal order. Under the previous
{1) A.1.R. 1923 Mad. 13=45 Mad. 832.

AFPAZUDDIN v. HOWELL

The order of the

1923

Code, theire is ample authority for holding
that an appsal dismissed under these cir-
cumstances must be one dismissed for
default, but the wording of O. 41, R. 17
is not quite the same as the wording of

old 8. 556. The present order runs:
“Where, on the date fixed..,.the appsl-

lant doss not appsar when the appeal is called

on for hearing, the Gdurs may make an order

that ths appaal be dismissed,’”

The old section ran:‘‘the appeal shall be
dismissed for default. ’The point for con-

-sideration is whether the present wording

of the section makes it possible for a Judge

fo dismiss an appeal on its merits.

In the Madras case quoted, the Bench

werse of opinion that consideration of the

merits could not be gone into when O. 41,
R. 17 applied. There seems to be an ab-

sence of authority on the point, this being

the only officially reported case. There are"
two unofficially reported decisions of the

Patna High Court, each by a single Judge,

but as these two decisions are directly at

variance to one another, it is impossible.
to gain much idea from them.

My own view is that O.41, R. 17 is
intended to give the Court power to ad-
journ a case if it thinks fit. It seems
distinctly unfair that for default the ap-
pellate Court may pass an order without
hearing the appellant’s advocate or with-
out -hearing the appsllant, which will
entirely preclude him from -ever after-
wards. questioning the findings of fact.
This being the case and following. the
Madras ruling, T set aside the order of
the learned Additional District Judge as
ultra vires and 1 direct him to rustore the
appeal to the file and dispose of it accord-
ing to law. As this trouble has arisen-
through the default of the appellant, I
direct that he do pay the cosbs of respon-
dent in this Court whateyer may be the
outcome of the appeal and he will also
pay the costs of the respondent already
awarded to him in the Court of the Aadi-
tional District Judge. When the District
Court comes to a fresh finding after hear-
ing both sides, it will pass an order for
costs indepéndent of its first order.

S.L./R.K. Order set aside.
** A.1.R. 1929 Rangoon 12
CHARI, J.

Afazuddin —Appellant.
v

" Howell and others —.Respondents.

Second Appeal No. 47 of 1925, Decided
on 23rd June 1928.
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% Civil P C., 0. 21, R. 84—Auction-pur-
chaser whose bid is accepted by fall of ham-
mer, can withdraw offer before acceptance
by Court without liability of paying deficit
on resale.

An execution sale is nobt complete until the
presiding officer of the Court accepis the bid
and declares the bidder to be the purchaser,
The highest bid when the hammer falls is
merely a conditional bid, which it is open fto
the Court to accept cr not and it must, there-
fore, equally be open to the purchaser fo with-
draw his offer before it is accepted by the
Court. If he fails to pay the 25 per cent. before
Courb’s acceptance, though after the fall of
hammer, he is not liable for difference if the
property is resold. A. I. R. 1928 Cal. 3816 ;
A.1I.R.1925 Mad. 818; and 4. I. R. 1923 Pai.
525; Foll. [P13,C1,2]

Tun Aung Gyaw—ior Appellant.

Jeejeebhoy—Ifor Respondents.

Judgment.—This case comes before
me for disposal on a point raisel In my
judgment some fime ago. Asthe point was
one which was raised by me after the
argument had closed, I posted the- case
- for further argument which was heard
only to-day on .sccount of some of the
parties being dead and their legal repre-
‘sentatives having to be brought on the
record. : _

The point now for consideration is

whether a person who has not been dec-

" lared a purchaser of immovable property
in a Court auction sale, but whose bid
had been accepted by the fall of the

_hammer and who fails to deposit the 25
per cent. of the amount of his purchase

. money, can be made liable for the diffe-
rence in price when the property is sold
- immediately after. - ’

T havealready dealt with the facts of

the case irl my previous judgment and T
have drawn attention to the fact that
even the bailiff is not quite sure whether
the person withdrew his offer before or
after the fall of the hammer. I thought
ab first it was necessary to remand the
ease for afinding whether the defaulting
bidder had actually been declared to be
the purchaser, but it is unnecessary in
view of the evidence of the bailiff. In
. the case to which I refer in my judgment,
[Taibahadur JTha v. Matukdhars Jha (1)
lit was held that an execution sale is not
icomplete until the presiding officer of the
Court has accepted the. bid and declared
the bicder to be the purchaser under
0. 21, R 84. That rule clearly states
that the bidder shall pay the 25 per
cent. deposit only after such declara-
(1) A. 1. R. 1923 Pat. 525 = 2 Pat. 548.

APAZUDDIN v. HOWELL (Chari, J.)
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tion. In the Patna case, it is stated that
the presiding officer of the Court to whom
an order declaring that a person has pur-
chased the property is submitted for sig-
nature should enquire before signing the.
bid from the persons present in Corurt
whether there is any advance on the:
highest bid given by the officer who con-
duected the sale. This shows bsyond all
doubt that the highest bid at the time
when the hammer fell was merely a
conditional bid, which it was open to tha .
Court to accept or not. If it is open ig
the Court to accept the bid or rejeet it,
it must equally be open to the purchaser
to withdraw his offer before it is accepted
by the Court.

The learned advocate for the respondent.-
wants to draw a distinction between the
contract of an ordinary person and a bid
at an auction sale. I fail to see any dis-
tinction whatever and if a bid can be kept
hanging by the Court, it can equally be
withdrawn ~by the bidder. Two cases.
reported in unauthorized reports, Fazil
Meah v. Prosanna Kumar Roy (2) and.
Ratnasamsi Pillas v. Sabapathy Pillas
(8) deal with the same point. In the
first case, the Calcufta High Court held
that an execution sale is not concluded .
when property is knocked down to a bid-.
der, even though he had made the- neces-. -
sary deposit of 25 per cent. and the bid
had been accepted by the Nazir. In the .
Madras case, where the person conducting
the sale was a receiver and not a bailiff,
the High Court held that it is the accep-
tance by the Court that constifutes the"
contract and that therefore the person
who asserts that the Court officer had
power to bind the Court by acceptance
must prove it. Under the rules of fhe
Civil Courts Manual, the bailiff is undoub- -
tedly the officer of the Court who is
authorized to conduct the sale, but this
does not imply any power to accepf an
offer on behalf of the Court or to make a
declaration that & bidder has become a
purchaser.

I hold, therefore, that it is open to a,
bidder to withdraw his offer, since his bidi
is nothing more than an offer, until b_ha.t%
offer has been finally accepted by the
Court and declaration made that he is thé;,
purchaser. His liability to make a depol! -
sit of 25 per cent. of the purchase-money
only arvises after such a declaration is

(2) A. 1. R.1923 Cal. 316.
(38) A.T. R. 1995 Mad. 318,
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;made. As he has withdrawn the offer
ibefore the declaration, he cannot be held
liable for any deficiency of price . on a re-
sale. I therefore allow the appeal and
set aside the order of the lower Court
directing the appellant to pay the defici-
ency. As the appellant’s nephew bought
the property, he ought tio be satisfied with
the nroperty and there will therefore be
@mo order for the costs of the appeal.

US.LR.K. Appeal allowed.
A.1. R. 1929 Rangoon 14 (1)
BAGULEY, J.
- 8. Ganguli—Accused—Applicant.
: V.

Emperor—Opposite Parby.
Criminal Revn. No. 544-B of . 1927,
© Decided on 2lst November 1927, from
order of Hastern Sub-Divl. Mag. Rangoon,
D/- 28xd August 1927, in Crlminal Sum-

mary Trial No. 404 of 1927.

(a) Motor Vehicles Act, S. 5—Road suffici-
ent for four cars to pass abreast—Two cars
going in one direction at 15 miles an hour—

Ancther car coming from opposite direction

—~—Person driving baby car at 25 miles per
Hour passing the two cars—He is not guiity
of rash or negligent driving.

.Two cars -were going under 15 .miles por
hour along the road from South to North, and
‘while another car came in the opposite direc-
sion from North to South, G's baby car passed
the two cars going towa,rp.s the North., @ was
going about 25 miles per hour. The -road was-
at the place 40 to. 50 feet wide as would give
ample room for 4 cars to pass abreast with any

~amount of room fio spare. There was no traffic

of any kind on the road at the time except the -

4 cars. G was not shown to ba over the wrong
side of the road.
Held, that there would be ample room for a

very small car like that of G to pass without

‘trenching on the right hand side of the road.
Even if he did go slightly over the middle line
‘the car coming in the opposite direction had 20
_feet in which to swing to its. left. G’s driving
could not therefore be assumed to be reckless
or negligent ;- an estimate speed of 25 miles’
per hour could not be regarded as anything out
of the ordinary, on that road. [P 14, C 2}
«(b) Criminal P. C.; S. 250—Compensation.
Where a case is not wilfully false nor is
‘there perversion or exaggerabion of evidence,’
corrpensation should not be awarded.

(P14, C2)

M. A. Ra,uf- for Applicant.

Order.—All that has been proved in
this case is that there were 2 cars going
along the road from South to North, and
while another car came in the opposite
direction from North to South, the appli-
cant passed the two cars going towards
the North. Thetwo cars going North,

U Mo Gaung v. U Po SIN -

1929

were going at.something under 20 miles
per honr, the applicant was going about
25 miles per hour, although his car being
a Baby Peugeot, it may have seemed to be
uninitiated as going faster. The road is
wide at the place, 40 to 50 feet, according
to P. W. 2, and that would give
ample room for 4 cars to pass abreast
with any amount of Loom to spare. There
was no traffic of any. kind on the road at
the time except the 4 cars, in question.
Whether the applicant was over the
wrong side of the road, is not shown.
Cars going ab 15 miles per hour are slow
traffic for cars, and they should he well
over to their left if they were being dri-
ven properly, and there would be ample
room for a very small ecar like that of the
applicant to pass without trenching on
the right hand side of the road. Tven.if
he d1d go slightly over the middle line,
the car comincf in the opposite direction
had 20 1t. in whlch to ‘swing to its left,
and it might be expected to do so ; ‘among
‘decent drivers there must always be cer-
tain amount-of give and take. On these
facts that haJve-been proved I entively fail
to see where reckless or negligent, driving
can be assumed. I am unable to femn
ignorance of the usual conditions of onel-
of the best known roads in Rangoon, and|
on that road an estimate speed of 25 miles

- per hour cannot be: regarded as anything

out of the ordinary. -

I set aside the conviction and sentence,
and acquit the applicant. T do not think
that it is & case in which ecompensation
should be awarded. There is nothing to
show that the case is wilfully false, nor
does there seem to have been any perver-
sion or exaggeration ‘of the evidence. . I
merely do' not consider that from” the .
facts as stated by' the. compla,inint and
his witness, one is justified in assuming
rashness- a.nd neghdence

' RK. Ao ufed acquitted.

AL R 1929 Ranfroon 14 (2)
o MauNG Ba, J.
U Mo Gaung—Applicant.

V.

U Po Sin—Opposite Party.

.Criminal Revn. No. 214-B
Decided on 256th July 1928.

(a) Penal Code, Ss. 421 and 424—thxs-‘
trate’s jurisdiction is not takem away by
Presidency Towns Insolvency Act.

Thz Prasidsncy Towns Inbolvancy Act does
nol btake away a Magistrate’s ]urlsdmnon to

of 1998,
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%ry the insolvent for an offenes under Ss. 421
and 424 : 85 Bom. 63, Foll. [(Pi5C1]

(b) Criminal P.C., S.239—Complainant
dying before hearing — Offence non-com-
poundable and non-cognizable—Magistrate
can still proceed with the case.

In a case under Ss. 421 and 424, Penal Code,
+the complainant died before the dabte of hear-
ing. The Magistrate procecded with the trial.

Held : that the offences being non-compound-
able, though non-cognizable, he was_right in
‘the procedare he adopted. (P15C 2]

Judgment.—Applicant U Mo Gaung
" was s paddy broker. He was adjudicated

insolvent by this Court. From the report
of the Official Assignee it appears thab
his house and its site were mortgaged fo
Messrs. Steel Brothers & Company, Limi-
ted. But he never made over the Insur-
ance Policy although the property was
insuved. The house was destroyed by fire
and the agents of the Insurance Company
informed the Official Assignee that they
had paid the -insolvent Rs. 4,925. The
insolvent concealed the insurance and the
receipt of the assured amount not ouly
_ from Messrs. Steel Brothers but also from

the Official Assignee and he never made

over the amount to the ‘Official Assignee.

Consequently the Official Assignee in his

_ veport expressed an opinion that the in-
solvent was guilty of an act falling under
S. 103 (b)- (ii), Presidency Towns Insol-
veney Act or in other words that he had

" made away with or concealed part of his
property. : ‘

U Po Sin, one of the creditors, applied
4o the Insolvency Court to direct the in-

- solvant’s prosecution.
veney Juage declined to do so, remarking
that such prosecution was not recom-
mended by the Official Assignee and that
case was not.of importance.
order an appeal was filed. The learned
Judges of the appellate Bzach observed

that it. could not be doubted that there
were grounds which prima facie, would
justify an enquiry, but they declined -to

interfere with the exercise of the Insol-

vency Judge’s discrefion.

U Po Sin then filed adirect complaing
to the Distriet Magistrate charging U Mo
Gaung with offences under Ss. 421 and 424,
iI. P. C. The complaint was in order, be-
[ause, nothing contained in the Presidency
iTowns Insolvency Act takes away a
|Magistrate’s jurisdiction to try the insol-
vent for an offence under those sections.
This view was held by a Bench of the
Bombay High Court in Emperor v. M.H.

DAYALAL & SoxXs. v. Ko Lox

“Act. Thelearned Magistrate has exercised

The learned Insol-.

From that-
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Bhat (1). The complaint was transferred
to the Second Additional Magistrate, Ran-
goon, for disposal. During the trial the
Magistrate was transferred and the ac-
cused person claimed a de novo trial
The case was accordingly adjourned for
three weeks to summon witnesses. On
the adjourned date the complainant’s
advocate asked for an adjournmens on the
ground that he had a case in the High
Court. Thecase was adjourned. When
the case was called on due date the com-
plainant was too ill to attend and the case
was adjourned for nearly a month. When
the case was called again the complainant
was reported to have died. The accused’s
advocate asked the Magistrate to dis-
charge his client under S. 259, Criminal
Procedure Code. The Magistrate rejected
that application. From the order of re-
jection this applieation for revision has
been filed.

Section 259 gives a Magistrate discre-
tion to discharge the accused when in the
case’ instituted upon the complaint . the
complainant is absent on any day fixed for
the hearing of the case and when the offence
isone which may lawfully be compounded
or- when it is a non-cognizable offence.
The offeuces under Ss. 421 and 424 are
non-cognizable but they are non-eompound-
able. The complainant has been examined
and ecross-examined. His evidence can
therefove, be used under S. 33, Evidence

his discretion and decided to procesd with
the trial. I see mo sufficient reason %o
interfere with his exercise of that discre-
tion. I therefore dismiss this applica-
tion for revision.
M.N./RK. Application dismissed.
(1) [1910] 35 Bom. 63=T7 1. C. 963=12 Bom-
L. R. 730.-
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CARR, J.
Dayalal and Sons—Appellants.
: . V.
Ko Lon and another—Respondents.

Second Appeal No. 769 of 1927, Deci-
ded on 23rd July 1928, from judgment
of Dist. Judge, Toungoo, in Civil Appnal
No. 123 of 1927.

Evidence Act, S. 115—A tenant is estopped
from denying his landlord’s title till he sur-
renders possession..

A fenant who has bean let inbto possession
cannot deny his landlord’s title however defec-
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tive it may be, so long as he has not openly
restored possession by surrender fo his land-
lord. (P16 C2]

A person - entered into possession of a house
as @ tenant of 4 and obtainad legal title to it
by a conveyance from B the irue owner, and
sued for a declaration that his landlord 4 had
no title to the property.

Held: that he was estopped under S. 116 from
denying his landlord’s title il be surrenders
‘possession: 4. I. R. 1915 P.C. 96, Expl. and
Foll. (P16 C2]

P. B. Sen—ior Appellants.

So Nyun—rfor Respondents.

' Judgment. — The house in dispute
in this ecase originally belonged to
one U Tun U who appears to have
lived in it along with his daughter Ma
Dun until he died. It seems that he oc-
cupied  one floor while the defendant-
appellants occupied the otber. When U
Turn U died Ma Dun left the house leav-
ing the defendants in possession of it.
The defendants claim that they had, in
fact, bought the property from U Tun U
before his death, but had not obtained
from him a registered conveyance. ‘The
plaintiff came into occupation of the house

DAYATATL & SONS v.

as tenant of the defendants in 1924. This~

has béen found in the present suit by the
Sub-Divisional Court and had previously
been found in two suits for rent brought
by the defendants against the plaintiff.

" After he had entered into occupation of
the property as tenant of the defendauts,
~the plainbiff- obtainéd a régistered con-
veyance from Maung Tha Dan as the lcgal
representative of Ma Dun, who by then
had died. The plaintiff has remained in
occupation of the property ever since he
entered into it as tenant of the defen-
dants. Henow in this suit prays for a
declaration of his ownership, for a de-
claration that the defendants have no
right to the property, and that they have
no right to claim rent from him and for
an injunection to restrain them from con-
tinuing the second suit for rent above-
mentioned, which has been decided since
the institution of the present suib.

The question that arises in this appeal
is -vaether the plaintiff is estopped under
. 116, Evidence Act, from biinging this
suit and. denying his landlord’s title.

 Both the Courts below have held that he
is-.ot estopped. In my-opinion; both the

H

decigions are wrong and are based on.an

" entire misconception of the law ‘of estop-

pel: The Sub-Divisonal Judge held that,
if the plaintiff could prove ‘that by his

conveyance from Tha Dun he acquired the.

Ko Lox (Carr; J.) 1929

legal title to the property it would show
that his tenancy had determined as from
the date of that conveyance.” He also
argued that since the date of that con-
veyance the plaintiff has been in posses-
sion as-owner of the property and not as a
tenant. The Distriet Judge took very
much the same view. He referred to the
decision of their Liordships of the Privy
Council in the case of Bilas Kurwar v.
Desraj Rawjit Singh (1) in which their
Lordships held that: :

‘g tenant who has been let into possessioh‘-
cannot deny his landlord’s title however de-
fective it may be so long as he has not openly!

i:esdtored possession by surrender o his land-i
ords.” : ‘

The District Jud ge further held that if
the plaintiff was able. fo.prove that.by
his conveyance he had obtained legal title
that would show that the tenancy had- -

-determined from the date of that con-

veyance. I am unable to follow fully the
arguments by which the Judge was able
to hold that this present case did not
come within the ruling of the Privy
Couneil above quoted. In my opinion, it
clearly does come within that ruling.

The whole case of the plaintiff depends
on the allegation that the defendants, his
landlords, never had any title at all and
that the property -belonged to U Tun U
and passed on his death to Ma Dun and
on'her death to the administrator Tha
Dun who, in his turn, conveyed it to the
plaintiff. This clearly - amounts to a de-
nial of the defendants’ title at the time -
of the commencement of the tenancy, and
it also, in my opinion, elearly comes with-
in the very explicit rule laid down Ly
their Liordships of the ‘Privy Council.
Admittedly the plaintiff - came into pos-
session.as. tenant of the.defendants and he.
has never surrendered possession to them.:
He is, therefore, still a tenant, and, ever
if his lease itseli has actually determined,
he is still holding on under that lease
and is still in possession of it as a tenant.
He is very clearly estopped from bringing
this suit and will continue to be~esfaoppedi
unless and until he dslivers possession
of the property to the defendants. I allow
this appeal, set aside the judgments and
decrees of the Courts below and dismiss the
plaintiff’s.suit with costs in all Courts.

M.N./R.K.. Appeal.allor. +d.

(1) A.L R. 1915 P. C. 96=37 AlL 557=42
I A. 202 (P, G.).
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Bacuiey, J.
Maung Kyaing and ancther— Appel-
lants.

v.

P.L.T. A R. Cheityar Firm—Res-
pondents.

Second Appeal No. 722 of 1927, Deci-
ded on 11th July 19928, from judgment of
Dist. Judge, Pegu, in Civil Appeal No.
123 of 19927.

(2) Civil P. C., S. 100— Second appellate
Court is not bound by deductions of lower
Courts as to negligence — Whether certain
1fau:ts -constitute negligence is question of

aw,

Whether certain facts constitute negligence
is a deduction from facts and appellate Court,
though bound by the findings of fact by the
lower Courts is not bound by their deductions
from those facts: 18 Cal. 23 (P.C.) and 20 Cal.
98 (P.C.), Rel.on. 48 Cal. 1 at 16, Ref.[P 18 C 2]

Negligence cannot be imputed to a subse-
quent purchaser of a lease, who, if he had made
ordinary inquiries that an ordinary prudent
man would have made in purchasing the leass,
would not have come across anything which
would have put him on an enquiry of a prior
sale of the lease.

(b) Evidence Act, S. 115—Laches—Lenzth
of delay and nature of acts done during the
* interval are material for estoppel.

Where a prior purchaser of a lease had omi-

ted (i) to get the original lease-desd from his
_ vendor; (ii) o report the purchase of the lease
to the Collector as required ; (iii) to get his
name entered as owner of the lease in the Col-
lector’s registers and (iv) to give notice to the
subsequent purchasers of the lease of his claim

to it as soon. as he had reason to believe. that -

the subsequent purchasers were. building on
the land comprised in the lease, on a titls
which they. might reasonably be expected #o
regard as good. ' .
) ‘Held: that the prior purchaser is estopped
ffom assurting his title to the lease as against
_ the subsequent purchasers. {P19C2]
Kya Gaing—ior Appellants..-
Jeejeebhoy—ifor Respondents.
Judgment.—The facts of this case are
fairly simple. One Msa Gun had a thirty-
years lease'from Government of a certain
holding (No. 48). The lease was in the
ordinary form, with power of renewal un-
der the Town and Village Liands Act. She
sold this lease by a registered deed to the
P.L.T. A. R, Firm. The firm sold the
lease again to Ma Thein Yin, and Ma
Thein Yin took the precaution of having
the lease transferred to her name in the
Collector’s office—a precaution which the
P.7.T.A R Firm had never taken.
Subsequently, the P. L. T. A. R. Firm
bought the lease back again from Ma
Thein Yin. The then agent asked her to
give them the lease, but she pubt him off

1929 R/8 & 4

[P190C2]

with some excuse aud he took no further
interest in the matter. The leagse was
not re-transferred to the P. L. T. A. R.
Firm, but the puchase from Ma Thein
Yin was by a duly registered deed. Ma
Thein Yin being thus left in possession of
the lease, proceeded to come to some-
arrangement with the Collector. She sur-
rendered the lease to Government and re-
ceived in place of it eight leases for por-
tions of the original holding 48. The
new plots were known as holding A
48 to H-48. Part of the land reverted to
Government and was used for roads and,
presumably, conservancy lanes. The lease
of one of these new plots was sold to
Maung Kyaing and Ma Mya XKhin by a
registered sale deed by ‘Ma Thein Yin.
They got the new lease of a small plot
from Ma Thein Yin and had it transferred
to their name in the Collector’s records.
The P. L. T. A. R. Firm now sue Maung
Kyaing and Ma Mya Khin for possession
of this holding (No. E-48).

Unfortunately, as is so often the case,
the whole matter from end to end has
been dealt- with as though the parties
were the absolute owpers of the land.
The plaint says in para. 1: “That plain-
tiff is.the absolute owner of a piece of
land,” and the défendants in para. 4 of

their written statement claim that they

are the absolute owners of the land. As
a matter of fact, all the interests that any
of these parties had ever had in the land
were only those of a lessee from Govern-
ment on a certain lease. The trial Court
decreed the -claim. The issues which it
framed were :

(i) Whether the plaintiff was the owner of the
land in suit, (i. e. holding B-48)? .

(ii) Whether the deféndants made a bona fide
purchase of the land from the owner, Ma
fhein Yin, without the knowledge of the plain-
$iff’s title? and, )

(iii) Whether the plaintiff was estopped from
disputing the sale between the defendants and
Ma Thein Yin by his own act and conduet?

The answers to the issues were as fol-
lows :

The first issue was answered in the affir-
mative, that the plaintiff was the vwner
of the land. This, of course, was entirely
wrong. The owner was Government.
The plaintiff may have the right of a
lessee, but nothing more than that.
fssue 2 the frial Judge answered in thiex: ..
negative, holding that the defendants were
not bona fide purchasers. The reason for
this is that he was of opinion that Maung
Kyaing made no enquiries about the said
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land before buying the lease from her, as’
Ma Thein Yin was a respectable person;

and he held that, because Maung Kyaing
failed to make a search in the registra-
tion office, he could not be considered a
bona fide purchaser. As regards issue 3,

the trial Court answered this in the nega-

tlve, saymo

“There is nothmo to show that the plaintiffs
by thoir decla,mtlon act or omission inten-
tionally caused the defendants o believe that
Ma Thein Yin was the ownerof the said plot.
This absence of intention on the plaintifis’
,pult takes the case out of the law of estoppel

* *33

On appeal by Maung Kyaing and Ma
Mya Khin, the learned District Judge
came to the same conclusion as the trial
Court. In his judgment he discusses the
question of whether registration is notice
or not, finally quoting fheir Liordships of
the Privy Council in Tilakhari Lal v.

. Khedan Lal (1) to the effect that notice
cannot in all cases be. imputed from the
fact that a document can be found in the
Register, and, therefore, he says that in the
present instance it may be correct to say
that the defendants did not have notice of
the plaintiffs’ purchase. - After this, how-
ever, he proceeds to argue that, when there
are two transferees, fthe second transferee
takes the property subject to the claims
of the first transferee; and. that, because
the first transferee in this. case had taken
the whole interest of Ma Thein Yin, she
had nothing to couvey to the defendant-
appellants. The question of estoppel, the
learned Judge does not appear to have
touched upon at all in his judgment.

In second appeal I am asked to hold
that the plaintiff-respondents were es-
topped from claiming the land against the
defendant-appellants, who were bona fide
purchasers for valuable consideration
without notice. A preliminary point was
raised that, as negligence was a fact and
not a' matter of law, this could not

" be raised in second appeal : vide 48
Galcutta p 1 at p. 16, above quoted

“k ok ok the proposition involved is nof
one of law but of fact, ¥ % ¥ With
this contention, I am unable to agree. It
iz true that the lower Courts have both
come to certain conclusions on facts. I
lam bound by the facts which they have
found, but I am not, in my opinion, bound
by the deductions which they have made
from those facts.
There is no such thing as “legal negli-

(17 A1 R. 1921 P, C. 112==48 Cal. 1==47 L.A.
. 289 (P.C.).

gence,” and “‘negligence’ is, I think,

no-!

where defined. Whethel certain facts con-;
stitute negligence is a deduction from;

those facts, and, although I am bound by,

the.findings of fact by the lower appel-i
late Court, I am not bound by its deduc-
tions from those facts. On this pomt T
would refer to Durga Chowdh.irani v.
Jewahir Singh (2) and ‘Ram Gopal v.
Shameskhaton (8).

point for consideration is: Of what
transactions had Maung Kyaing notice,
actual or constructive, at the time he
bought his lease of holding E-48? He
certainly had before him the lease issued
by the Collector or Ma Thein Yin, be-
cause she transferred: it to him. He
hought the lease on 16th August 1925;
the date of the lease issued to Ma Thein
Yin was 17th April 1925, four months
earlier. The lease was, on the face of if,
good; it had not been transferred to any-
body slse
plot No. 48, which had been broken up
into these eight sub-plots, and- I have
little doubt that an ordinary man would
have bought that lease without enqun'y
like Mauug Kyaing.

A theoretically prudent man, however
perhaps should have taken more care. He
would have to go to the registration

office. to see that Ma Thein Yin had not -

parted with her interest in this lease.
But I am not quite sure that an ordinary
maih of ordinary prudeance would have
gone behind the lease issued by the Col-
lector to Ma Thein Yin. Supposing wa
take a tian of more than ordinary caution,
he might have looked into the Collector's
proceedings. What he could have found
there was that this lease was issued to Ma
Thein Yin by the Collector in return for
the surrender of a lease of a larger piece
of land of which the new holding formed
part. That lease, though issued to some
body else, had been transferrdd to Ma

Thein Yin’s name, and I cannot conceive '

of any man of ordinary prudente going
any further than this. It isargued that
bhe registration office is the place to look;

-and that without a search in the regis-

tration office a man cannot be held to
have made the searches which an ordirary
man would make. But it mnst be remem-
bered that these transfers cof leases are not

(@) [(113398] 18 Cal, 23=17 L. A. 122—5 Sar. 560
(3) [1892] 20 Cal. 93==19 I. A. 228 :(P.C.).

{

The facts, I have to
. take from the lower appellate Court. The

Mo Thein Yin was living on
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Yike transfers of ordinary veshold land ;
for one thing, the leases themseives issued
by the Collector are never registerel at
all, and, therefore, cannot be found in the
registration ofice.

Another poinbt is that, in assordance
with the terms of the leise, all changes
have to be reported to the Deputy Commis-
sioner within one calendar month under
peaalty, and the Collector will oaly re-
cogunize people the transfer to whom has
been rveported to him ; and, therefore, I
hold that any man who satisfiel himself
of the genuineness of a lease that has been
issued in the name of his vendor, or trans-
ferred to his vendor by the Collector, and
that there has been no dealing with it
reported in the registration office from
the date of issue up to the date of sale,
has done all that any ordinary prudent
man could be expecteld to do. I do not
say for a moment that Maung Kyaing did
all these things, but had he done so, it is
-quite clear that he would have found no
suggestion that the plaintitf firm had
any interest whatsoever in this lease,
and, therefore, he canonly be held to have
notice of what he would have discovered
~—this is nothing at all.

On the other hand, we have to consider
the position of the plaintiff irm. The
plaintiff irm by the nesligence of their
agent had undoubtedly put it in the power
of -Ma Thein Yin to defraud, and she
availed herself of the opportunity. Had
the plaintiff firm’s agent insisted on her
making over the lease itself, she.could
not have surrendered it to Governmeat.
On her s2ying that she could not find the
Tease, all that the plaintiff firm had to do
was to report the fact that they had
bought the interests of Ma Thein Yin to
the Collector, and he would no doubt,
after enquiry, have entered them as the
new lessees. They did not do this. I
neote that the original lease, which is on
the file of the record, though it has twice
been bought by this particulur firm, has
never been transferred to them at all. It
is true that it has been laid down that it
is not always negligence to fail to secure
the title-desds of land mortgaged to any-
one : [vide Imperial Bank of India.v.
U Rai Gyaw Thu & Co. Lid. (4), and 4.
L.B.M. Chettyar Firm v. L.P.RB. Chett-
yar Firm (5).] Bub ib. must be remem-

(4) ALR. 1923 P.C. 211=1 Rang. 637=51
" Cal. 86=50 I.A. 283 (P.C.).
{5) A.LR. 1926 Rang. 195==4 Rang. 238.

bered that in this case it was the pur-
chaser who failed to get his fitle-deeds
from his vendor and not the mortgages
who failed to get his title-desds from the
mortgagor ; and in a case like this, Where,
this title-deed is & Government lease, I
should say that fo fail to geb the lease
itself, and also to fail to report the trans-
fer to the Collector, or to get it entered
in the Collector’s books, is undoubtcdlyl
negligence. .

My attention has been drawn to Ex.
J.  This is a certifiel copy of the
sale-deed by Ma Thein Yin to Mauug
Kyaing of holding E-48. This, the
present agent of the firmy says, he found
when he took over the office from his pre-
decessor. It was issued on 4th November
1925, presumably to the firm. When this
copy came inbo the possession of the firm,
they must be held to have had notice of
the transfer of the lease of holding
E-48 by Ma Thein Yin to Manng Kyaing,
and, therefore, they were aware that Ma
Thein Yin was swindling Maung Kyaing
and themselves. No notice of their claim
to this piece of land was given to Mauug
Kyaing until 176h May 1926, when he
was just on the point of finishing the
house which he ervected on the land. In
other words, they -allowel him to build
the - house first throughout the whole
working season, and then claimed the
land. It is impossible fora plaintiff who
does this sort of thing to ask for any
equitable relief. T hold, therefore, that the

defendant-appellants, had they made ordi-|

nary enquiries that an ordinary prudent
man would have made in" this parbicular| .
case, would not have come across any-
thing which would have put them on en-
quiry as regards the plaintiff firm havingf.
any interest in this lease.

1 hold also that the plaintiff firm is
estopped from asserting their title to the
lease of holding B-48, because they
failed :—(i) to get the original lease-deed
of holding E-48 from Ma Thein Yin ;
(ii) to report the purchase of the lease of
holding E-48 from Ma Thein Yin to
the Collector ; (iii) to get themselves en-
tered in the Collestor’s Registers as the
owners of that lease; and, (iv) to give
notice to Maung Kyaing of their claim to
the land as soon as they had reason to be-|
lieve that he was building on the land on
a title which he might reasonably be ex-
pected to regard as good. I, therefore,
allow the appeal, set aside the decrees of
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the lower Courts and dismiss the suilt
with costs in all Courts.
M.N./R.K. Appeal allowed.
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Das AXD DoYLE, JJ.

U Po Moung and others—Appellants.
v.

U Tun Pe and others—Respondents.

Civil Misc. Appeal No. 39 of 1928, De-
cided on 19th June 1928, from order of
Dist. Judge, Thaton, in Civil Mise. No. 56
of 1927. '

Civil P. C., S. 92—S3cheme — Power to
modify or alter a scheme is subject to the
conditions under S. 92. :

Where 2 scheme has been framed, any modi-
fication or alteration of the scheme is in effect
a2 new scheme and power to. frame a new
scheme is given only subject to the condibion
laid down in S. 92. (P20 C 2]

For the managment of the affairs ofa *‘ pa-
goda ’ trustees were appointed for life under &
gcheme which the trustees had no power to
vary. Onthe application of the trustees the
lower Court changed the tenure fo three years
arid appointed by election naw brusices.

Held : that the appoiniment of new trustees
wag illegal under 3. 92 which lays down that
in order to vary the terms of an express frust ;
the proper course is for the Advocate-General
or two or more persons with his permission o
institute a suit to obtain such variation : 4. I.

R. 319927 Mad. 1073 (F.B.), Fell ;4. I. R. 1928

Rang. 168, Dist. (P20 C2]

Ba Maw—for Appellants.

Thein Maung—for Respondents.

Judgment.—In Civil Regular No. 169
of 1906 of the District Court of Thaton a
scheme was settled for the managment of
the affairs of the Kyaiktiyo Pagoda and
seven frustees were appointed for life,
their tenure of office being otherwise ter-
minable only by resignation, misconduct
or prolonged absence. R. 26 of the
scheme gave the trustees power with the
permission of the Thaton Distriet Court
to frame rules for the guidance  of the
public provided that they were not con-
trary to the formulation of the scheme.
R. 26 clearly gave the trustees power only
to frame bye-laws within the purview of
the scheme and was not intended to give
either themselves or the District Court
power cn mere application to vary the
original scheme. o .

Tu Civil Mise. Case No..5 of 1927, the
‘Disgiriet Court of Thaton on the applica-
tion ot the existing trustees varied the
scheme fo the extent that the tenurs of
office of the trustess should be for three

years, an election %o be held triennially.

on 1st August it being agreed that the

U Po MauNe v. U ToN PE

-
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existing trustees zhould cease to hold office
on 1st July 1927. An election was held
on 7th August 1927, and the old ftrustees
who stood for election did not secure re-
election. Disputes as to handing over the.
trust property led to an order {rom the
High Court that the existing old trustees
should held office until the result of the
election was confirmed by the District
Court. -

In Civil Mise. Case No. 56 of 1927, the .
Distriet Court of Thaton, after hearing
objections asto -the irregularities in the
course of the election, confirmed the elec- -
tion of the new trustees. Five old trus-
tees have now applied to this Court in
appeal urging that the holding of the new
election is invalid since the District.
Court, Thaton, has no power on mere ap-
plication to vary the original scheme
The situation is somewhat piquant since.
it was on the application of the five old
trustees that the original scheme was
varied. This, however, does not opera,te}-
as an estoppel against them since, if their
conbention be correect, the whole of t;her
proceedings in connexion with the varia-
tion of the scheme were annulled ab ini-»f
tio. '

Proceedings in connexion with the
variation of a trust such as the Kyaiktiyo
Pagoda Trust are governed by S. 92, Civil
P.C. Ona plain construction of 8. 92,
it would appear that where it is de-
sired to vary the terms of an express trust.
the proper course tio adopt is for the Ad-
vocate-General, or two or more persong
with his permission, to institute a suit to
obtain such variation. But it has been
held in the past that, where such a trust
has been constituted by suit, subsequent
variation of the trust can be made within -
that suit itself and that no fresh suit.
should be filed. '

In Veeraraghavachariar v. Advocate-
General of Madras (1), the law on tlke
subject has been discussed at great length
by a Full, Bench of the Madras High
Court which, after reviewing exhdustively
the case-law on the subject, has laid down
the proposition that where a scheme has
heen framed, any modification o ralteration
of the scheme is in effect a new scheme
and power to frame is given only subject
to the conditions specified in 8. 9% al-
though there may be cases in which the
Courb reserves to ilself the right to allow

{1) A.LR. 1927 Mad, 1073==51 Mad. 31 (¥.B..)
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aperson or persons to apply for a relief
which will come within 8. 92, Civil P. C.

Our attention has been drawn to U. B¢
Pev.U Po Sein (2), a Bench ruling of
the Rangoon High Court which contains
.the followinf’ passage ;

“ It has bsen repeatedly held that in suits
under S.92 of the Code, which in England
would have coms bzfore the Courbs of Ghan-
cery, the Court which framed a schemz has
power to vary ib.

This judgment was delivered prior to
the publication of Veeraraghavacharicr
v. The Advocate-General of Madras (1).

The comment quoted is obiter since the
point for decision in U Ba Pev.U Po
Sein (2), was :

“ $hat where a Court ressrves to itself the right
08 confirm elections held under a scheme
framed by it under $he provisions of 8. 92, Civil
P. C., and where application for confirmation
it made by parbties on the one side in the suit
and is opposed by parties on the other side, the
order is a decree in the suit itself and is, there-
. fore, appealable as a decree under the Code.

It will be seen therefore that the point
ab issue did not come within the purview
of 8. 92 and that the decision of the
Bench was not in confliet with the deci-
sion of the Full Bench just quoted. We
are in complete agreement with the con-
clusions come at in Veeraraghavachariar
v. The Advocate-General of Madras (1)
and would merely add that it seems to us

Lo v. U Saws So {Doyle, J.}

¥

-only right that where the presence or -

consent of the Advocate-General was ne-

cessary for the purposes of formulating a

trust scheme his presence or consent

_ should ~qually be necessary for varying
it particilarly in such a case as the pre-
sent one where the trust affects the in-
terests of the whole community. If it
were possible by mere miscellaneous ap-
plication to vary the trust it would be
possible for a small party of local inhabi-

. tants to alter the terms of the trust to the
deiriment of worshippers from remote
parts of the province whose interests it
would be the duty of the Advocate-Gene-
val in a regular suit to protect.

We have been asked to hold that the
election is valid under the old rules. This
we cannot do for two reasons : (1) because
the resignation of the old trustess was
cleav.y provisional on the infroduction of
their proposed scheme and (2) because it
cannot be assumed that the electors who
would be willing to elect trustees for a
term of three years would be equally wil-

2) A.I. R. 1923 Rang. 168==6 Rang. 97.
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ling %o elect these trustees for life, al-
though the converse proposition might
well apply. We, therefore, hold that the
whole of the proceedings commeneing
with Civil Misc. No. 5 of 1927 are void
and that the appellants are still in office
as trustees of the pagoda.

‘We may point out in passing that there
are two vacancies which should have Leon
filled up under the original scheme which
provides for seven trustees. As the pre-
sent situation has been created entirely
by the det of the five appellants they will
pay all the costs of the litigation. Ad-
vocate’s fee in this Court five gold mo-
hurs.

M.N./R.X. Appeal allowed.
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DoyLE, J.
U Kyawa Lwand another—Applicants.

U Shuwe So*—-Respondent
Civil Revn. No. 83 of 1998, Decxded on

26th July 1928.
(a) Specific Relief Act, S, 9—Suit under

—Order ander S. 1435, Cnmmal P C.,.is no
bar.
An order under S. 145, Criminal P. C. is no

bar to suit under S. 9, Specific Relief Act,
where the dispossession had taken place -long
before the order confirming the status quo was
passed under S. 145, Criminal P. C., 30 A4il.
331, Foll. [P21Cg, ‘P22C1]
(b) Civil P, C,, S..115—Case not deciding
a question of ]unsdxctlon—No revision lies.
The High Court has no power of revision in

" g case which decides a question of law and not

30 All. 831, Ref.

a quastion of jurisdiction: 11 Cal. 6.(P.C.), Foll.
{(P22C1]

McDmmeZ——for Applicants.

N. M. Cowasjee—for Respondent.

Judgment.—Shwe So sued U Kyaw .
Lu and Mauug Shwe Hpyu for recovery
of ‘possession of land under 8. 9, Specific
Relief Act, alleging that he had been
wrongfully dispossessed on 9th May 1927,
It was argued that the suit was not main-
tainable as an order had been passed
against Shwe So by the Sub-Disvisional
Magistrate, Maubin, under 8. 145, Crimi-
nal P. C. The learned District Jadge .
Maubin, however, decided that the order
under S. 145, Criminal P. C., was no bar
and decreed the suit. This Court is asked
to revise the order on the ground tha* the
conclusion of the learned District Judge
that the order under 8. 145 is no bar was
erroneous. 1t is clear from the order of}
the Sub-Divisional Magistrate, in Crimi-“
nal Mise. No..57 of 1927 that disposses-|
sion took place long before the order ofi
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{the Sub-Divisional Magistrate, which
']merely confirmed the - status quo. Under

ithese circumstances, as pointed out in
)Jzuala v. Ganga Prasad (1), the order
under 8. 145 of the Code was no bar.

" In that case it was furthermore held
that as another remedy was open to the
applicant interference by way of revision
was not called for. I would go further
and say that the High Court has no
power of revision in the present case since
the learned District Judge was deciding a
point of law and not of jurisdi®tion in
deciding that a suit lay, -and the priciples
laid down by the Privy Council in Amzir
Hassan Khan v. Sheo Baksh Singh (2)
would apply. For the above reasons this
application is rejected with costs.

M.N./R.K. Application rejected.
1) [1908] 80 All. 831==5 A. . J. 297—(1908)
A, W. N. 142.

(2) [1885] 11 Cal. 6=11 I. A. 237 (P.C.).
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- PrRATT, OFFG. C. J. AND CUNLIFFE, J.
Chan Pyu—Appellant.
, v.
Suw Sin und QU’Le'f's"—-Respondents.
First Appeal No. 87 of 1928, Decided

CHAN Pyu v. Saw SIiN (Pratt, Offg. C. J_)

" on 4th July 1928, from the judgment of -

the Original Side in Civil Regular No. 13

of 1927. C _

-(a) Burma Laws Act (§888), S. 13 (1)—
. Buddhist Law means not Buddbist law pre-

valent in Burma bul law applicable to Bud-

dhist parties—Chinaman residing in Burma

is not, therefore, debarred from disposing of ~

property by will,

The Dhammathat is not an exclusive lex
loci and the expression ‘‘ Buddhist Law »’ is
not limited to the Buddhist Law prevalent in
Burma. The éxpression *‘ Buddhist Law ' in
8. 13 (1) means the law applicable to the Bud-
dhist parties in the case. And although it has

been held with regard to the law of marriage,

that Buddhist law means Buddhist law pre-
vailing in Burma, and the ruling is binding,
yeb it canpot be extended to the law of inheri-
tance, A Chinaman domiciled in Burma,
therefore, can dispose of his property by will,
although such disposition is contrary to Bur-
mese BEuddhist Law, because it is the Chinese
customary law which governs the succession
- to the esbtate of & Chinaman domiciled in
Burma : (1881) L. B. £.185;2L. B. R. 95;
i0L.B.R.159; 4. I. R. 1928 Rang. 180 ; 4. I.
E. 1S24 Rang. 219 and 4. I. R. 1926 Rang. 172;
Appr; Rutledge C. J, in A. I. R. 1957 Rang. 2065,
Doubted. [P23C2,P24C1,2;P25C1]
(k) Buddhist Law (Chinese)—Chinese domi-
ciled in {Barma have custom whereby they
can dispose of ;property by will—They also
have customary rules of inkeritance which
are in conflict with Burmese Buddhist law—

" eldest son before he adopted plaintiff.

. the elerks.
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These custums sught to govern Chinese Bud-
dhists in Burma.

A custom having the force of law is prova-
lent among Chinamen in Burma whersby they
dispose of their property by will—a custom
which is opposed to the provisions of the Bur-
mese Buddhist Law. They also-have custo-
mary rales of inheritanee which are in con-
flict with those to be found in the Burmecse
Buddhists. It is these customs which should
govern Chinese Buddhists in Burma : 4. 1. /2.
1925 Rang. 29 ; 24 Mad. 650 ; Mr. Anwarwd-
din’s case, (1917) 1 K. B. 649 ; Chetli v. Chelti,
(1909) P. D. 87 and 4. I, R. 1915 P, C. 86; Lel.
on. [PosC 1)

(c) Buddhist Law (Burmese) — Keittima
adoption—Adoptive father having already
natural son—Adoptee (plaintiff) not treated
as natural children were treated—Plaintiff
described as son in adoptive father’s will but
not given equal share with natural sons—
Father giving plaintiff power-of - attorney
describing him as son—Power - of-attorney
less extensive than one given to natural son
—Plaintiff described as son in inscription on
tablet in ordination hall built by adoptive
father and in tembstone of adoptive parents
—Natural son married tec plaintiff’s neice
which would be impossible if they were
brothers—Plaintiff bad nol status of Keit-
tima son but'was .merely fondling—Descrip-
tion as son in inscription and tombstone did
not prove his right to inherit.

Neither ceremoney nor wriften document is
necessary to constitute a keittima adoption ;
and fact of adoption can . be inferred from w
course of conduct which is inconsistent with
any other supposition, but there must be proof
of the publicity given to the relationship.

The alleged adoptive father had alrcady an
Plain-
tiff received mno proper education, did dot re-
ceive the same amount of poclxet money or
kind of clothes, and he slept in the hedrcom of
He was never breafed as an equaad
with the natural children. Ie was, however,
described as sonin the power-of - abtorney
which the adoptive father gave him as also in
his will. But the power-of-attorney was less
extensive than the power given to the nabtural
son and be received a very minor share in the
will. The natural son was married to the
neice by marriage of plaintiff which would not
be possible if the plaintiff and that son were
rcgmdud as brothers. ¥e was described as

son ko Pyu ’’ in the inscription in a fablet in

aThein or ordination hall built by thefadop-
tive father ; and on the tombstone of.his adop-
tive parents he was described as son.

Held : that under these eircumstances plain-

Jiff could not be said to have proved “that he

was adopted by the adoptive father with the-
intention that he should be' aun heir to his
csbate and that he had the status of a Keittima
son. Description as'son in the incription and
on tombstone did not prove his right toin-
herit. He was, therefore, only a fondlin<and
no better. [Po7 T 2)

Kyaw Din—for Appellant.

Leach—Tfor Respondents.

Pratt, Offg. C. J—Plainti#f Cha Pyu-
alias Chan Kyin Hlyan, sued, -on the ai--
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legation that he was the *° keittima
adopted son of Chan Ma Phee deceased,
for a declaration that the will of Chan Ma
Phee was invalid, for administration of
the estate, and for a one-fifth share there-
in. Chaun Ma Phee was a Chinaman from
Awoy, who settled down in Burma at the
age of 16 or 17. He married a Burmese
Buddhist wife by name Ma E Mya. He
left & vrill at his decease in which he be-
queathed to plaintiff and his children
after him the income of certain propeérty.

CuAXN PyU

33

Plaintiff’s case was that Chan Ma Phee -

being a Buddhist the Burmese Buddhist
law was applicable to him and he (i. e.
Chan Ma Phee) could not make a will.

As “ keittima ' adopted .scn plaintiff
claimed under the Burmese Buddhist law
a right to succeed on an equality with the
natural sons. The defence was that al-
though Chan Ma Phee was a Chinese
Buddhist he was governed by Chinese
customary law and had the right to make
.a will. It was denied that plaintiff was
adopted with any right of inheritance.
The two main points for decision there-
fore were, whether the deceased was
governed by Chinese cnstomary law, and
if not, whether 1t; was ploved that plam-
$iff was his ° keittima ~ adopted son
under the Burmese Buddhist law. It is
not disputed tnat, if it is held that the
succession to Chan Ma Phee’s estabe is
governed by Chinese customary 1a.w, pla,m
iff’s case falls to the ground.

The learned Judge on the original s1de -

framed as first issue :

‘“what.law governs thz succession to Chan Ma

Phee’s estate :

but after discussing the authorities on the
point, came to no decision on this issue

and held that on the assumption- that’

Burmese Buddhist law was applicable
plaintiff had failed to prove that the de-
ceased adopted him as his ‘‘ keittima
-on, and had therefore, no claim to in-

herit. The suit was. accordingly dis-
missed. To my mind under the circums-

tances the more satisfactory course is to
decide first what law applies to the suc-
icession to the deceased’s estate. It has
‘been the almost invariable practice for
ithe Courts of this province to apply the
Chinese customary law, so far as it was
Iwown, $o th~ succession to the estate of
Chinese resident in Burma. The right of
the Chinese to make wills has also been
recognized to which fact the insertion in
the Burma Courts Manual, and before

v. SAW Sin (Pratt, Offg. C. J.)
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that in the Liower Burma Courts Manual
and the Upper Burma Courts Manual, of
an appendix on Chinese wills is eloquent
testimony.

It is, however, contended on behalf of
plaintiff that in the rule laid down in
8.18 (1), Burma Laws Act (1898) that
where in any suit or other proceeding in
Burma it is necessary for the Court fo
decide any question regarding suceession,
inheritance, marriage or caste, the Bud-
dhist law shall form the rule of decision
in cases where the parties are Buddhists,
except in so far as such law has by enact-
ment been altered or abolished, or is op-
posed to any custom having the force of
law, the words “Buddhist law ~ must be
interpreted to mean the Buddhist law
prevailing in Burma.

In Hong Eu v. Ma Thin (l) it was
held by the Special Court of Lower Bur-
ma that the Buddhist law as adminis-
tered in Burma is not usually applicable
to Chinese residents. In an exceedingly
able and erudite judgment -Jardine, J.,
discussed the construction of 8. 4, Burma
Courts Act (corresponding to S. 13 of the
present Liaws Act) where the words used

are also :
‘ the Buddhist law in cases where the pariies
are Buddhists, ’ e

a.nd observed :

‘I know of no authority for the proposition
that the Dhammathat or even the general body
of Buddhist law is an exclusive lex loci
Under 8.4, Courts Act it becomes one of several
leges fori. »

He also pointed out that in S. 4 of the
Courts Act the word Buddhist is not limi-
ted by such words as Burmese, religious
or written. Towards the end of the )udn
ment he further remarked :

“‘questions of a similar kind are also liable to .
arise wherever Chinese communities are sebtl-
ed ; and the Chinamen are found everywhere,
especially in the fowns.”

In the judgment reference was also
made to the received opinion of the
Judges of the Supreme Court at Hong-
kong that a Chinaman can make a will,
subject to the vague control of the family
or elan. Jardine, J.'s Judgment in Hong
Ku's case (1) was discussed in the Bench
ruling of the Liower Burma Chief Cour
in Fone Lan v. Ma Gyee (2) by Fox, J.,
who held that in 8. 13, Burma Laws Act
the term Buddhist law must be read as
meaning the law of suceession, marriage
ete., dpplicable to the Buddhist parties to

“(1) (1872-92] L.B. R. 185.
(2) [1908] 2 L. B. R. 95.
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the case, and that the law of succession
applicable to a Chinese Buddhist was cus-
tomary law wholly unconnscted with the
Buddhist faith.

This ruling was followed in Maung
Kwai v. Yeo Choo Yone (3), where a
Bench of the Liower Burma Chief Court
held that the Chinese customary law is
the law of succession applicable to Chinese

Buddhists and contemplates the disposi- .

tion of property by will. In Maung Po
Maung v. Mo Pyit Ya (4) where both the

parties were Chinese, it was held by a

Bench of this Court, after discussing the
authorities at length that the law of in-
heritance applicable is the Chinese custo-
wary law, This was applied to the estate
of a Chinese Buddhist woman who had

taken & Burman for her second husband.

In Ma Sein v. Ma Pan Nyun (5), the
Bench went still further and held that,
where a Burmese woman married %o a
Chinese Buddhist attached herself to the

Chinese community and adopted her hus- .
“band’s religion, succession to her estate .

was 0 be governed by ‘Chinese Buddhist
law that is to say Chinese qustomary law.
In Man Han v. B. M. A. L. Firm (6)
* Chari, J., doubted whether Chinese cus-
tomury law would apply to the property
acquired by the wife by her personal ex-
ertions, ,
Recently, however, in”
Tan Yauk Py (7), it was'held by a Fall

Bench of this Court (1) that the Burmese.

Buddhist law regarding marriage is prima
facie applicable to Chinese Buddhists as
‘the lex loci contractus (2), that to escape
from the application of Burmese Buddhist
law regarding marriage a Cninese Bud-
dhist must prove that he is subject to, a
custom having the foree of law in Burma
and that that custom is opposed to the
provisious of Burmese Buddhist law ap-

plicable to the case ; and (8) that in case

the matter in issue is the marriage of a
Buddhist Chinaman with a Burmese Bud-
dhist woman, he must show that the an-
plication of the custom having the force of
law will not work injustice to the Bur-
mese Buddhist woman.

It has been argued before us with greab
plausibility that the effect of this ruling is

(8) [1919] 10 L, B, R, 159==57 I. C. 900=13

Bur, I, T, 18,

(4) AL, R, 1923 Rang. 180=1 Rang, 161,
(5) A.I, R, 1924 Rang. 219=2 Rang, 94,

{6) A.1.R. 1926 Rang, 179=4 Rang, 110.
(7) A, I R. 1927 Rang, 265==5 Rang. 406
(F.B.),

CugaN PyU v. Saw SIn (Prast, Offg. C. J.)
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that the Burmese Buddhist law will ex-
tend to the case of the inheritance to the
estate of a Chinese Buddhist resident in
Burma. In the course of his judgment in
Ma Yin Man's case {(7) the learned Chief
Justice observes :

“ the phrase in S. 13 (1), -Burma Taws Act is
“the Buddhist law where the partics are Bud-
dhists’’ and not the Burmese Buddhist law.
We know that there are Chinese; Tibetan, Sin-
halese and Chittagonian Buddhists, The only
Buddhist law, however, in my opinion ef
which the Courts in this province have ever
taken cognisance is Burmese Buddhist law,
And for a foreign Buddhist to escape from the
application of Burmese Buddhisf law he must
show that he is subject 50 a custom having the
force of law in this counfiry and that that cus-
tom is opposed to the provision of Burmese
Buddhist law applicable to the case.”

It is clear from this passage that the
learned Chief Justice’'s view was that the
expression Buddhist law in S. 13, Burma
Laws Act means the Buddhist law pre-
vailing in Burma. His answer to the re-
ference, in which thé other Judges con-
curred, however, was confined strictly to
the Buddhist law of marriage, where the
important point is the lex loci contractus.-
There is therefore to my mind no obliga-
tion to extond the ruling regarding the
law of marriage to the law of inheritance.

The view of the Chief Justice regarding
the interpretation of the terms Buddhish
Law in S. 18 (1) must be regarded as an
expression of his personal opinion, and as
such is entitled to. great weight, but it
was not necessary (to decide the exact
connotation of 8. 13) in order to answer
the question referred.  The expression of
opinion on this point cannot be teken as
of the Bench as a whole, and I do not
therefore consider we are hound by it.
Personally I incline to the view of Jar-
dine, J., already referred o that there is,
no authority for the proposition that thei
Dhammathat is an exclusive lex loci a,ndg
that the expression Buddhist law is not]
limited to the Buddhist law prevalent ir
Burma. ’ L !

I agree with Fox, J.'s interprefation in
Fone Lan’s case (2) that Buddhist law
means the law applicable to the Buddhist
parties in the case. I notice that 8.1 (8),
Burma Laws Act, lays down that, save in
so far as it applies expressly or by neces-
sary implication to particular terrilory
only, it extends to the whole of Brifi.h
India. It would seem a legitimate in-
ference that in S. 13 (a) the words Bud-
dhist law extend at least to the Buddhisk
law prevailing in parbs of India outside
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Burma, in the same way that the section
comprehends the -different schools of
Hindu and Mahomedan law in India. I
- would also observe that strictly speaking
the expression Burmese Buddhist law is
40 my mind a misnomer since it connotes
the customary law of Burmese Buddhists,
which is of Hindv origin, although it 1is
true that the Vinaya is infer alia a repo-
sitory of Buddhist ecclesiastical law. It
“is my considered opinion thab it muast be
regarded as settled law that ordinarily
Chinese customary law governsg the suc-
cession to the estate of a Chinaman domi-
ciled m Burma. If
Words Buddhist law 7 in S. 13 mean

* Burmese Buddhist law,” then I have no
.[hesﬂ;a,mon in holding that a custom hav-
’md the force of law is prevalent amoungst

Chinamen in Burma’ whereby they dis-

|pose of their properby by will, a custom,
wbmh is opposed to the provisions of the
'Burmese Buddhist law applicable.

The evidence of Mr. Taw Sein Ko and
the Honourable Mr. Ah Yain is conclusive.
They are the two aubthorities on the sub-
ject in the country and to reinforce them
we have the cousistent practice of the
Courts in recognising Chinese wills. It
must also be regarded as established that
the Chinese Buddhisbs in Burma have
customary rules of iuher_itauce in conflict
with those to be found in the Burmese
Buddhist law. With reference to the

. right of tho Chinese Buddhists to dispose
of their property by will the Privy Coun-
¢il. case of Maung Dwe v. Khoo Haung
Shewn (8) is interesting.

This was a case where the husband dis-
“pused of his estate by will, and g suit
- was brought to determine the succession
to his wife’s estate. The Burmese Bud-
dhist law was applied by consent, al-

though the deceased was the widow of a -

Chinese Buddhist. Their Lordships at
the 3nd of their judgmeut commented on
the peculiar feabure that though the whole
theory of succession depended upon the
strict Buddhist view that intesta,cy is
compulsory, this had so far been impugn-
od upon that a Chinese Buddhist was al-
1owed to test. Assuming, argumenti cau-
sa, as the learned trial Judge has done
. that the Burmese Buddhist law applies,
it he~ to be considered whether plaintiff
has proved that he was the keittima ad-
opted son of Chan Ma Phee.

(8) A. 1, R. 1925 P.C, 29=3 Rang. 20=52 LA,

73 (P.C.).

CHAN PYU v. Saw Sin {(Pratt, Offg. C. J.)

it be held that the -

. as having taken place on a distinct and
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The law on the subject has been very
clearly and definitely explained in a suc-
cession of judgments of their Liordships of
the Privy Council. In Ma Me Gale v. Mo
Sa Y1 (9), it was laid down that neither
ceremony nor written document is neces-
sary to constitute a keittima adopbion.
There must be, on the one hand the con-|
sent of the natural parents, and on the
ofher the taking of the child by the adop-
tive parent with the intention and on the
footing that the child shall inherit. In
Ma Ywet v. Ma Me (10), it was further
ruled that not only is a formal ceremony
not necessary to constitute adoption, but|
the fact of adoption can either be proved

specified oceasion, or may be inferred
from a course of conduct with is inconsis-
tent with any other supposition.

But in either case publiciby must be
given to the relationship, and the amount
of proof of publicity required is greater in
cases of the latter category, where no dis-
tinect occasion can be appealed to. In the
later case of Ma Than v. Ma Pwa Thit
(11) (also dealing with the question of
keittima a.doptlou) the facts that the
claimant had lived continuously in the
house of the deceased from her babyhood
for 12 or 13 years, that the deceased was
entered on fthe school register. as her
parent and had paid the school fees, that

- the claimant had been given jewellery by

the deceased to wear and that her clothes
were also paid for by him were held to be
strong evidence of the notoriety and pub-
licity of the adopfion.

In the present case the main point te
be established is that the plaintiff was
adopted by Chan Ma Phee with the in-
tention that he should be an heir to his
estate. It is mnot disputed that plaintiff
was brought up from the time he was ab-
out seven years of age in Chan Ma Phee’s
household ; ‘but it is alleged by the de-
fence that there was no inteation that he
should inherit and that he was merely
what the Chinese term a fondling adopt-
ed son with no rights of inheritance, cor-
respouding o what the Burmese Bud-
dhists call an-apathifta or casually ad-
opted son, who can only inherit in the ab-

(9) [1904] 82 Cal, 219=4 L. B. R, 172=8 Sar,

743 (P.C.).

(10) {19071 36 Cal. 978=38 I.C.-<797=36 I. A,
192 (P.C.).

©(11) A, I. R. 1923 P, C. 156=1 Rang. 451
(P.C.).



26 Rangoon

sence of mnatural or keittima adopted
children. (After dealing with oral .evi-
dence the judgment proceeded.) Tt is
patent that there was no formal adoption
of plaintiff. It has therefore to be con-
sidered whether the fact of adoption with
rights to inherit ean be inferred from the
treatment of Chan Pyu by Chan Ma Phee
aud from the position he occupied in his
household. The strongest evidence fto
prove that plaintiff was adopted as a
keittima son is -on the face of it the
power-of-attorney, Ex. A, given to him
by Chan Ma Phee in which plaintiff is
described as his son, an inscription on a
- |bablet in a Thein or ordination hall built
by Chan Ma Phee and Me E Mya, in
which he is described as ** son Ko Pyu”
and the tombstones of his adoptive parents
on which he is deferibed asson. His
mention as adopted son in the will is also
relied on, although, as I will point out
later, the terms of the will, are in my
opinion against his claim.

Even if the Burmese Buddhist Law is

to be applied, it is impossible under the

circumstances to rule out from consider-
ation the fact that the deceased Chan Me
Phee was in fact Chinese,. observed
Chinese customs, and ceremonies, and
was a Taoist, a Confucian, and an ancestor
‘worshipper, as well as a Buddhist.  As
regards the power-of-4ttorney, it is to be
noted that the natural son Chan Chor
Lye was givén a mnch wider power-of-

attorney, and that plainiiff never was .

manager of Chan Ma Phee’s business.
There is evidence of experts in Chinese
custom, that the Chinese .are fond of
euphemism, and that a fondling son
might well "be described as a son in a
power-of-attorney. The same remarks
would apply to the inscription in the
- Thein, ” but this is of less importance
as it was kept under lock and key, and
there is no evidence by whom it was
erected. It may be observed that if is
unlikely that Chaa Ma Phee would apply
tlhie expression ‘elder brother’ “ Ko’ o
an adopted son and that the use of the
word makes it more difficult to believe
that Chan Ma Phee was responsible for.
the wording of the inscription.
As regards the fombstone inscription, it
is clear that they have not the same
‘significance, as theyiwould have, had Chan
. Ma Phee been a Burmese Buddhist. It
should be noted moreover that Ma B Mya
berself appears to have adopted Chinese

CHAN FYU v. SAw Sin (Pratt, Offg. C. J.)
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customs, and was given a Chinese funeral
“with all its ritual and ceremony. It is

proved that amongst the Chinese the
words used in inseription on tombsbones
are largely conventional. Moreover the
names of children of another adopted son,.
who admittedly had no status to inherit,
appear as mourners before the natural
grandchildren. The WMinister of Forests
stated that his own -fondling adoptive
brother who was also like plaintiff, Bur-
mese, was given first place in the inscrip-
tion on the tombstone of his father. It
is obviou§ therefore that the documents.
and inscriptions under the circumstances
are not conclusive evidence that the plain-
titf was the keittima adopted son of Chan
Ma Phee.

As regards the will, the fact that plain-
tiff was gnly given a minor legacy must
in view of the size of the estrte, be con-
sidered proof positive that though Chan
Ma Phee called him his adopted son, he:
did not in fact place him on the same:
footing as his sons by birth. When the:
evidence for the defence is examined it
must be regarded as proved up to the hilt
that plaintiff never had the status of a
keittima adopted son. The -evidence
against his claim is overwhelming. It is.
proved that Chan Ma Phee’s eldest son.
‘was born before plaintiff was taken into
the household. There was therefore no
need for a son fo represent Chan Ma Phee-
before his ancestors. Had there been such
a necessity his own brother’s son was
available, and by Chinese custom would
certainly have been selected, if the inten-
tion was to adopt a son with fall rights.
It is abundantly proved that plaintiff was
never treated in the family in the same
way &s the natural sons. He was given;
no proper education in Burmese and was!
never taught English. He was not treated:
so liberally in the matter of pocket money!
or clothing and he did not sleep in thej
same bed room with them but with the]
clerks. .

The evidence has been dealt with in
extenso by the trial Judge and it is not
necessary to refer to  the witnessesin
detail, but I observe that Ma Shwe Mya’s.
own sister deposed that she had never
heard that Nga Nga Pyu had been adop-
ted (that is from a Burmase point o1 riew):
by Chan Ma Phee. U Thet She, admit-.
tedly a man of great influence in the Delta,.
and of very considerable wealth, a first
cousin of both Ma E Mya and plaintiff’s
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own mother Ma Le and an intimate friend
of Chan Ma Phee’s family stated defi-
nitely that Chan Ma Phee took Nga Pyu
out of pity and brought him up and that
he had nothing to do with inheritance (at
p.- 359). He was not treated as his own
son (p. 356) and deposes, ‘ did not receive
the same education. pocket money, or
clothes, and had his meals at a different
table. ° His evidence alone is conclusive.
U Thein Maung. another friend of the
family, a retired Extra Assistant Commis-
sioner, gave similar evidence.
out that the plaintiff never came to visit
Chan Ma Phee during his illness. It is
not disputed that plaintiff did not visit
his adopted father for eight months before
his death and thereafter never visited Ma
E Mya prior to her death.

Another important point is that plaan-
tiff was married under Chan Ma Phee’s
auspices to a sister of Lim Chin Tsong,
but this did not prevent Chan Ma Phee
from subsequently marrying his own son
to Chin Tsong’s daughter, which he would
never had done had he regarded plaintiff
as on the same footing of his own sons,
for he would have been marrying one son
to the niece by marriage of another.
It is clear from the evidence of Khoo Sein
Kho (p. 467, and Taw Sein Kho (p. 419,
420). It is also significant that at the
funeral of both parents, the golden flag
was carried by Chan Chor Lye and not by
plaintiff as he alleged. "It is unnecessary
to discuss the evidence further. I agree
with the trial Judge that it is not proved
that plawmbiff was adopted by Chan Ma

‘Phee with the intention that he should:

be an heir to his estate and had not the
status of a keittima son. I would dismiss
she appeal with costs.

Cunliffe, J.—I am of the same opinion,
and have nobhing to add on the facts; in
deference, however, to the arguments a,d-
dressed to us by counsel, I desire to state
~ my opinion on the law arising.

Section 18, Burma Laws Act, is in the
following terms :

*“13. (1) Where in any suit or other pro-
ceading in Burma it is necessary for.the Court
to decide any question regarding succession,
inheritance, marriage or caste or any religious
usage or institubion :

(2) $he Buddhist law in caszs where the
pa,rt;es are Buddh.sts ;

{b) the Mahomedan law in cases where the
parties are Mahomedans ; and

{c) the Hindu law in cases where the parties
are Hindus ; shall form the rule of decision,
exc2pt in so far ag such law has by enactment
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been altered or abolished or is opposed to any
custom having the force of law.

(2) Subject to the provisions of sub-S. (1) and
of any ofther enactment for the time being in
foree, all questions arising in eivil cases insti-
tuted in the Courts of Rangoon shall be dealt
with and determined according to the law for
the time being administered by the High
Court of Judicature at Fort William in Bengal
in the exercise of its ordinary original civil
jurisdiction.

{8) In cases not provided for by sub-S. (1) or
sub-S. (2), or by any other enactment for the
time being in fmce the decision shall be ac-
cording to justice, equltv and good conscience,

(4) This section does not extend to the Shan
States. »?

In the Full Bench caseof In re Ma Yin
Mya v. Tan Yauk Pu (7), the meaning
of sub-8. (1) above was closely considered.
Ma Yin Mya’s case was one in which a
Burmese Buddhist woman had married a
Chinese Buddhist resident in Burma. The
géneral conclusion arrived at by the lear-
ned Chief Justice, who delivered the lead-
ing judgment, with which the other mem-
bers of the Court agreed, was that the
expression

‘ the Buddhist law in cases where the pa.ltles
are Buddhists”’
means, so far as Burma is concerned,
the Burmese Buddhist law in cases
concerning any adherents to the Bud-
dhist religion irrespective of whetler
‘they are Burmese Buddhists or “not.
I am exceedingly doubtful (and I
only say so with great respect) whether
had I been' sitting on the Full Bench I
should have been able to agree to this
interpretation. It appears to me firstly
that such a reading introduces by impli-
cation into the statute an adjective quali-
tying the words * Buddhist law,” and,.
secondly, having introduced this adjec-

"tive the qua,hﬁca.tlon is not again mpphed

to the second use of the term ‘° Bud-
dhists”. I incline to the view that once
the term * Burmese” is introduced, the

interpretation should rather read
“ the Burmese Buddhist law in cases where
the parties are Burmess Buddhists.”

The question whether the qualification
should have been introduced at all may
perhaps be tested by the application of-
some adjective to the two other provi-
sions in the section dealing with the
Mahomedan and the Hindu law.  Weuld
it be pos51ble, for example, fo qualify the
expressions “Mahomedan law’ and Hindu
law in some speclal way and direct that
this special. law in some particular pro-
vince in India should apply to all Maho-
medans and to all Hindus ? 1t may here
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he noted that the preamble to the Burma
Laws Act provides that it is . an act ap-
plicable to the whole of British India
unless there is a direct sbatement to the
contrary in any parb of it. There is a
further diffieulty also. Maung Ba, J.,
svho is especiallly fitted to speak on such
a subiect [he in fact made the Reference
to Full Bench in Ma Yin Mya's case {7)]
appears to be exceedingly doubtful whe-
ther the term *° Burmese Buddhist law’’
is an accurabe one. In his concurring
judgment, he describes it as a misnomer.
It cerbainly seems to be so, if one attempis
t0 put Burmese Buddhist law (so-called)
in the same category as Hindu or Maho-
medan law. Although there must be
thousands of Buddhists in India proper,
none of the corresponding statutes apply-
ing to the Indian High Courts or the
Government of India Act, 1915, mention
Buddhist law. In my opinion, the more
correct term to be substituted would be
the Burmese Common law, for as Maung
Ba, J., points out, Buddhism has laid
down no iaw applicable fo secular mat-
ters.
interpretabion of the learned Chief Justice
for the reasons adduced, the Courts of

this country are in my opinion bound by -

his reading of sub-S. (1).
Ma Yin Mya's case(7), however, was

one of marriage and#o look -into the .

judgment further, we find that on' the
lines of the rule followed in Simonin v.
Mollace (12) and Soitomayor v. De
Barros (18), the lex loci contractus was
held to govern the formal requisites of
the marriage. Further,
placed upon the two well-known Hnglish
decisions of Chettr v. Chetts (14) and Mir
Anwaruddin’s case (15). These four cases

are instances of a resistance on the part of

the English Courts to the -introduction,
or, rather I should say the recognition,
of a theory put forward by text-book
_ wribers and cerfain international jurists.

The theory amounts to this that personal
law governs personal relations and gques-
tions involving family trausachions have
mostly been governed by personal law and
not by the local law of the counfry in
whieh one or other of the parties is resid-
ing, or where the transactions actually
took place. The reason uunderlying these

{12) {18601 29 L. J. Mat. 97=2 Sw. & Tr.. 67

=6 Jur. (n.s.) 561=2 L, T, 397.

(18) [1877] 8 P. D. 7.

{14) [1909] P. D. 87.

{15) [1917] 1 K. B. 649,
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efforts on the puart of the REnglish Courts
is to prevent on eguitable principles, in
cases of marriage, hardship or injustice
being experienced by English women who
“have ignorantly married husbands who
are foreigners in a legal sesnse. And by
“ignorantly”, I mean without a full
knowledge of their husbands’ family cus-
toms, personal law -or religious disabi-
lities. The learned Chief Justice has ap-
wlied this principle in terms to the case
-of 'a Burmese woman marrying a native
of China, who has settled down in Burma
and whose family traditions are widely
different from those of the Burmese. He
has indeed gone even further and has
held thab dealing with the second part of
8.18, sub-S.(1) Burma Laws Act, no
family custom of a foreigner will be re-
cognized unless if is shown that the ap-
plication of the' custom will not work -
- injustice to the native woman. [This
is following a dictum of Liord Gorell’s in
Chetti v. Chetts (14)].

I have referred to Ma . Yin Mya's case
(7) at. such length because it was the
basis of the argument relied on behalf
of the appellant to support his case asa
native of this country dealing with a
native of China. It would not be going
too far if I say that we are now invited
to extend this ruling in relation to mar-
‘riage to all questions regarding succes-
sion, -inheritance, caste or any religious
usage or institution. The manner in
which the case was put for the appellant
may be paraphrased thus :

“I am a Burman. I was adopted by a na-
tive of China domiciled in Burma. The law
governing my adoption must bs the Burmese
Buddhist law. In point of fact, my adoptive
father went so far as to make a will, in which
he did not recognize my adoption as he ought
to have done. He pubt me on a much lower
status than a keittima adopted son, as X claim
to be. If my adoplive father is governed by
Burmese Buddhist Law, he is not entitled in
law to make a will at all., There js no such
thing as Chinese customary law, buf even if
there is and it is proved to have the force of
law in this county, under the decision in Ma

?Yin Mya's case (7)the application of sucha
custom on the lines put forward by the res-
pondents will work an injustice o me =
Burman.”

Bound as we are, therefore, by the Full
Beunch ruling, as to what Buddhist Liaw
controls Buddhists in Burma, it becomes
necessary to test the appellant’s argu-
ments from the point of view of customs
having the force of law. Have the
Chinese Buddhists who were originally
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emigrants into Burma and their des-
cendants, customs of their own in refe-
rence to adoption and inheritance ? In
my opinion having regard to the res-
pondents’ evidence there can be no doubt
that they do possess distinctive family
customs. Their view of adoption is fun-
damentally at variance with the Barmese
Buddhist law. Incidentally it is not
derived from Buddhist principles bus
irom Taofsm. The Chinese habit of mak-
ing testamentary disposition of their
- property is widespread and cannot ba
~ seriously disputed. But if this is so, the

* - quesbion thea a.rises-—H_::uve these customs
the force of law ? 1In'the case of Bama

- Lakshmi Ammal v. Sivanatha Perumal
“(16), the Privy Council laid down that
_ the legal recognition of a custom .in Bri-
tish India depended upon its antiquity,
cerfainty and wuniformity. I have no
difficulty in regard to the second and third

requirements, but as to the first it is

necessary to enquire what amount of
antiquity the particular customs of the
Chinese Buddhists in Burma have to
their credit. It is obviously impossible
for a Court of the British Empire to
extend ibs enquiries much beyond its own
establishment. Varying terms have been
laid down. Forexample, in Caleutta the
year 1773 constitutes the date from which
legal‘memory is reckoned. In the case
of Garuradhwajo Prasad v. Superun-
dhwaja. Prasad (17) a Privy Council
case, it was held that evidence of un-
broken custom for eighty years since the
British occupation is sufficient.. I am
satisfied that having regard to the expert
testimony in . this case, I am enabled to
hold that the length of the prevalence
within the province of the customs we :
are here counsidering is ample to bring
.- it within the requirements of the term
*“ legal memory.” ’

. Moreover a series of legal decisions con-

firming the customs in dispute is the
most cogent and sabisfactory evidence
that such a custom has the force of law,
see the opinions given in Jianutullah v.
Romonikant Roy (18), and Nala Thambi
v. Mella Kumara (19). There are nu-
merous rulliags in both Upper and Lower
Burma confirming the customs of Chinese

(16) [1872] 14 M. I. A. 570=I. A Sup. Vol.

+=17 W. R. 552=3 Sar. 108 (P.C.).
(17) {1904] 23 All. 37=27 I. A. 238 = T Sar.
794 (P.C.). )
(18) [1887] 15 Cal. 233.
(19) [1873] 7 M. H. C. R. 305.
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settlers. As to the question of hardship
to the native Burman, I think adoption
and marriage may be clearly distinguished.
Soms forms of adoption may possibly be
contracts between the adoptive parents
and the persons handing over the child ;
but “ qua” the child, Burmese adoption
is not a contract. It is perhaps difficult
to bring adoption within a stereatyped
legal category ; but it seems to me in
law to be a form of declaration of trust.
If this view be correct, hardship to the
cestui que trust need not be too closely
considered.

There remain two further aspects of
this appeal to which I desire to refer.
The first is that there exists a great scar-
city among the Indian High Court Re--
ports of any recognition of customs im-
ported into British India by foreigners.
The reported cases of various customs.
belonging to shifting or peripatetic fami-
lies and tribes within British India are:
of course numerous. I have only been
able to find one, however, ia which a.
foreigner imported a custom by emigra-
tion into India and succeeded in securing
the confirmation. This was in the case of
Mailaths Annt v. Subbarayae Mudaliair
(20), where a Bench held that migration

" by the widow of a Hindu subject of

French India into British India and the
acquisition of a British domicile enabled
her to inherit her husband’s estate under:
her own imported customary law. The
learned Judges followed the dictum con-
tained in para. 45 of Mayne’s Hindu law
which it may be noted is prima facie in-
opposition to Chetts v. Chetts (14) and:
Mir Anwaruddin’s case (15). In other
parts of the British Empire the validity
of personal law introduced by Indian:
emigrants who have acquired a domicile:
has been recognized in principle. See:
the case of Adbdurahim Haj: Ismail.
Mithu v. Halimabai (21) where members
of a sect of Mahomedans known as.
Memons had migrated to Mombassa and.
their family customs were adjudicated
upon both by the East African Couris
and the Privy Council. The Privy Coun-
cil also in the case of Bartlett v. Bartlett:
considered the validity of a will of
a British Mahomedan subject domiciled
in Egypt made conbtrary to the provisions
of Mahomedan law. Their Lordships con- .

(20) [1901] 24 Mad. 650=11 M. L. J. 307.
(21) A. I. R. 1915 P. C. 85=43 L. A. 35 (P.C.)...
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strued S, 90, Ottoman Order, as uphold-
ing the Mahomedan personal law. ’
In conclusion 'after a consideration of
many cases in which customary law has
been applied, I cannot help observing
that most of the disputes as to whether
the personal law of their caste or family
shall prevail against the general law of
the land have taken place between parties
of the same domicile or origin, and na-
tionality. It israre to find persons of a
different race in conflict with reference
to custom. Had I not been bound by
the Full Bench decision in Ma Yin
Mya's case (7) as to Burmese Buddhist
law controlling all Buddhists, I should
undoubtedly have held that the peculiar
facts of this' case brought it within the
legal category of sub-8. (2) or (8) or S. 13
the Burma Laws Act. The case on prin-
ciple has much affinity with the decision
in Ma Yaitv. Maung Chit Maung (22).
This was the well-known Kalai case in

which the Privy Council held ‘that the

testamentary powers of & Hindu Burman
were not governed by either Hindu or
Buddhist law, but that they were sui
generis and, therefore, within the pur-
view of the Indian Succession Act under
the second part of S. 13, Burma Laws Act.

For these reasons and as I share my
Liord’s view of the facts, I agree that this
- appeal should be dismissed. , '
S.N./R.K. Appeal dismissed.
(22) A. I. R. 1922 P. C. 197=49 Cal. 310 = 48
1. A, 553 (P.C.).
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Jan Maistry and others—-Accuséd—*
Non-Applicants.

Criminal Revn. No. 872°B of 1928, De-
cided on 20th July 1928, from the order
of 20d Addl. Magistrate, Yenangyaung, ,
in Criminal Regular Trial No. 10 of 1928.

Burma Gambling Act (1899), Ss. 11 and 12
—Daing should be punished much more
heavily than ordinary gambler. :

A comparison of the maximum fines and the
maximum sentences of imprisonment under
8s. 11 and 12 eclearly shows that the daing
under ordinary circumstances should be puni-
shed very much more heavily than the ordi-
nary gambler. It is the Daing who makes op-
porbunities for other people to commit offences
under 8. 11 and not vice versa. [P81C1)

EVMPEROR v. JAN MAISTRY (Baguley, J.)
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Judgment—The Second Additional
Magistrate of Yenangyaung tried nine
men uucder Ss. 11 and 192, Gambling Act.
Some he acquitted, some hé fined Rs. 10
each under S. 11, and the other two he
found guilty under S, 12, Gambling Act,
and fined one of them Rs. 15 and the
other Rs. 20. .

The accused, Maw Pet Khan, whom he
fined Rs. 20 at the time of the commis-
sion of the offence, was a police-officer,
and the Magistrate was of opinion that
he had acted as an agent provocateur and
that was the reason for punishing him
more severely than the others. He, how-
ever, went out of his way to make some

_sweeping statements against the police
in general.

He says :

“‘Tt seems to me that the idea of the second
accused is to create crime firsé and debect it
afterwards. This bad practice is mostly ad-
opted by some of the subordinate members of
the C. I. D. and the police either to get pro-
motion or to justify their existence”’

and in another passage of his judgment
he says:

““The increase of crime in Burma will not be
checked unless and until the subordinates em-
ployed in the C.I. D. and the police depart-
ment realize the fact that it is not paying to
create the crime first and detect it after-
wards.”’ _

The Inspector General of Police takes
exception to these two remarks and asks

~ that these may be expunged from the re-

cord. With this” view I am in entire
agreement. '

The man Mawpet Khan was a police
recruib of only a few months’ service and
his services have since been dispersed
with, as he was not ‘considered likely tc
turn out an efficient policeman. Because -

~ one new and unsatisfactory recruit went

wrong in one instance the Magistrate
was not justified in making sweeping
statements against the Police forece ia
general and the C. I. D. in particular, the
more so as Maw Pet Khan was not employ-
ed in the C. I. D. )

- From the first passage I direct, that the .
words from ‘“This bad practice ... to
justify their existence’” be expunged and
I also direet that the whole of the second
passage be expunged. '

As the case is now before me, I may as
well make a few remarks for the benefit
of the Magistrate who tried the case.

In the course of his judgment, there.is
a page of quobation from a lecture by
Mr. Justice Carr to the students at the
Provincial Training College. The lecture
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was undoubtedly one containirg very
good advice to Magistrates; but it is quite
unnecessary for a Magistrate to quote a
page from it in his judgment. Most
Magistrates would not have time to make
unnecessary quotations in their judgments
and there is no necessity for this long
extract.

I would also point out that fthe sen-
*+ences passed show a failure to grasp the
relative seriousness ofoffences under Ss. 11
and 12 Gambling Act. Themoral turpitude

of gambling in itself is regarded by most

people as small, and the man who com-
mits an offence against 8. 11, Gambling
Act merely by going to a waing and hav-
ing a flubter is not really commibting a
- erime involving serious moral turpitude.
The principal portion of his offence is that
he is breaking the law of the country. The
law has been framed in the way that it
is because gambling of a certain kind
among certain classes of people is apt o
lead to more serious crime and that, I
gather, is the main, if not the only rea-
son for which it is forbidden by law. On
the other hand, the man who commits an
offence under S. 12, Gambling Act, is a
man who 1is breaking the law of the
sountry not merely for the sake of gain-

ing o passing amusement but with the -

intention of making money. The gambler
may win, or he may lose. On the whole,
the general body of gamblers lose, be-
cause the daing always wins.
were no daings to run illegal gambling,
no one could commit an offence under
S. 11, Gambling Act.. It is the daing
=0 makes opportunities for other people
to commit offences under S. 11 and not
" lvice versa.

" A reference "to the two sechions will
show that the law regards the offence of
the daing s far greater than the offence
of the mere gambler. If the maximum
fines which can beinflicted are looked atb,
it will be seen that the daing ~can be
punished five times as heavily as the
gambler. - If the maximum sentences of
,’imprisonment are looked at, the daing
|can be punished three times as heavily as
the gambler, and this clearly shows that
the daing under ordinary circumstances
should be punished very much more
heavilv than the ordinary gambler.

In this ecase the Magistrate has
fined the ordinary gamblers Rs. 10 each,
and the ordinary daing Rs. 15. It would
be far more reasonable if the daing had

MaoNe CEAN NYEIN v. MAUXG PwE (Baguley. J.)
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been punished four or five times as heavi-
ly as the gambler.

R.K. Revision allowed.
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- Maung Chan Nyein and otiiers-—Appel
lants. .
V. ’

Maung Pwe and another—Respondents

Special Second Appeal No. 707 of 1927,
Decided on 25th June 1928, from judg-
ment of the Dist. Judge, Myingyan, in
Civil Appeal No. 51 of 1927.

Easements Act Ss. 17 (c) and 18—Act does
not apply to Burma—Right of receiving sur-
face water can be acquired by custom in
absence of statutory prohibition.

Courfs can recognize an easement as acquir-
able by custom so long as they are not forbid-
den to do so by express statute. An easement
of receiving surface water can be created by
custom in Burma, where the Hasements Act is
not applicable and the custsm is a proper one
without which there could be no cultivation in
that area where the custom exists: 2 U. B. R.
642 and 24 Cal. 863, Dist. (P 820C2]

- Maung Ni—for Appellants.

Jagannathan—rfor Respondents.

Judgment—In this case the appel-
lants claim the land in dispute. In the
first place it seems to have been filed be-
fore the Township Court *of Taungtha as
a suit for an injunction restraining the
defendants from entering upon and work-
ing the land and directing them to remove
the kazins. The claim seems to have
been then that the plaintiffs owned cer-
tain lands which they cultivated and cer-
tain lands which they did not cultivate
but from which water ran down on to -
their cultivable land. The Township
Court dismissed the suit and the plaintiffs
appealed to the District Court. The Dis-
triet Court passed an order remanding
the case for disposal on certain issues, the
plaintiff’s ground having been changed
from that ownership of the land entered
upon by the defendants to ihe fact that
they had the right to receive the water
flowing down from that land. In fac’,
they changed their basis from that of
ownership of the land occupied by the de-
fendants to that of having an easement to
receive waber from that land. The case
came back to the trial Court and then ap-
pareutly the whole file was burnt. The
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present file has been re-consfructed from
copies and such like. The issues framed
by the District Court when it remanded
~the suit were:

(1) Has the surface water flowed from fhe dis-
puted land to the plaintifis’ lands adjoining
thereto ?

(2) If 50, how long have they enjoyed the
right of use of it ?

(8) Are they entitled to continue the right ?

The trial Court proceeded to determine
these issues. The learned Judge answered
the first issue in the affirmative. He ans-
wered the second issue by saying that the
right bas been enjoyed for more than 25
years and he answered issue 3 in the af-
firmative also. The defendants appealed
to the District Court and in appeal the
learned Additional Distriet Judge took
up the position that the mere right
to receive surface water not fowing
in a stream and not permanently set-
tled in a 7pool or ftank or otherwise
conld not be acquired by easement. He
deduced this-from 8. 17 (e), BEasements
Act. 'He therefore, allowed the appeal
and dismissed the suit with costs in both
Conrts. In doing so he overlooked two
points. The first is that the Fasements
Act does not apply to Burma; and the
second is that he has made a main point
the fact that there is no evidence that
the water flows in a stream or in a

" definite channel. A% a matter of fact, his
predecessor had framed no issue on. that
point and, thevefore, it is quite natural
that there was no evidence on the point.
For all we know the water may have’
flowded ina stream. I notice that one of
the witnesses does refer to the blocking
of the *‘water-course.”

It isnecessary I think to clear away
a1l idea of the FEasements Act which does
not apply in this country. This-land is
appareatly in the dry zone and there is
ample evidence to show that it is the
custom in this part of the world, where
the land appears to be undulating,. for
only the lower ground to be cultivated
and for each piece of lower ground fo have
% kind of catchment area attached to it.
This is referred to it in the evidence as
“vegya,” in some places, which is trans-
loted sometimes as a * water-fall.”” This
custom is a.dmitted by the defendant him-
self for he says in his evidence in cross-
examination that in thab place people
mostly keep

water-falls, the water resources for the fields-
The plaintifis’ 1and enjoyed the water that falls

“from recognizing such g right.
~the Act does not -apply in Burmx there is]

_ments Act, to. Burma,
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from tha land. now in dispute a.n(l nowhoers
else.’

Further on he says: We cannot cul- -
tivate the place if it is kept as the water
resources for the other fields.” In other
words the defendant himself admits thab
in this neighbourhood areas of land which
aretermed water resources’ are recog-
nized and that one tultivator will not en-
croach upon the whater resources of an-
other man’s fields. It is quite clear that
he has done so. 1In fact, he. admitted it
himself. ' ’

No doubt in the ordinary way a right
merely to receive surface water would not}
be recognised by the Courfs as an ease
ment and if the Indian Basements Act
applied, the Courts would be prevented

But asl

nothing to prevent the Courts recogniz-
ing an existing custom which s obviously
a proper custom and possibly a custom

without which there could be no cultiva-

tion in this area at all. I'hold that they
Courts can recognise an easewment as ac|

" quirable by custom so long as they' are
‘not forbidden to do so by express statute

and here there is no statue preveunting ib.|
The plaintiffs have had this right for|
over 25 years. One witness deposes to
the right as having existed for as long as
40 years, and in that length of time an
easement could be acquired.

I have had quoted - by the . respondents
the case of Man Hnin - Nyo v. Mawng
Eyin Thu (1). Thisis a very old ruling
by the Judicial Commissioner of Upper
Burma in 1892. There was n. question
in that case of any custom applying to
cultivators for the local area and I am
unable to follow the learned Judicial
Commissioner when he applied the Ease-
the Act not*so
for having been extended here. The other
case quoted before me is Debi Pershad
Singh v. Joynath Singh (2). This was
a case between riparian owners and is
nct applicable to the present case at all.
1 therefore set aside the judgment and
decree of the first appellate Court and
restore those of the -Township Court.
The defendants will pay the costs of the
plaintiffs throughout.

 M.N./R.EK. Decree set aside.

(1) [1892-96] 2 U. B. R. 64.
(2) [1897)] 94 Cal. 865=24 1. A. 60=7 Sar. 208
(.C.).
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Das axp Doyur, JJ.

K. V. A. L. Chettyar Firm—Appellant.

v,
M. P. Maricar—Respondent.

Civil Misec. Appeal No. 37 of 1928, De-
cided on 27th June 1928, from order
of Dist. Judge, Insein, in Civil Execution
No. 24 of 1926,

Civil P, C, O. 21, R, §6—Auction-pur-

chaser cannot apply to set aside sale under
R. 90 but under R. 91 only.

. The auction-purchaser’s interest comes into
. effect only after the sale. He isnof a person
whose interest is affecied by the sale within
R.90. The only rule under which be can
apply to seb aside the sale is O. 21, R. 91. 8
Pat. L. J. 516, Foll.: 4.I.R.1927 Rang. 801 and
- A.I.R.1925 A1l 459, Diss. from. [P33C1, 2]

K. C. Bose—for Appellant.

N. N. Durjorjee—for Respondent.

Judgment. — The respondeni, <who
was the auction-purchaser, applied for
the sale to be set aside on the ground of

fraud under O. 21; R. 90, Civil P. C. The -

Distriet Court set aside the sale, and the
decree-holder has now appealed against
that order. It is contended before us
that an auction-purchaser is nob a person
whose interests are affected by the sale
“under O. 21, R. 90, Civil P. C. It is ad-
mitted that if he is not a person whose
‘interests are affected by the sale he can-
not apply under that order to seb aside
‘the sale.

We have no hesitation in holding that

the words ‘“‘whose interests. are affected
by the cale’” in the abovementioned order
mean persons who have some interest in
the property at the time of the sale. . The
 auction-purchaser’s interest only comes

into effect after the sale, and it cannot be
said that his inberests are in any way
laffected by the sale.

Our attention was drawn o a decision
o1 Brown, J., in the case of S.N. V. R. S.

© Subramanian Chettyar v. N. L. M.

Chettyar Firm (1). In that case Brown,
J., following a decision of the Allahabad
High Court in the case of Ravinandan
Prasad v. Jagarnath Sohu (2), held that
an aucbion-purchaser is a person whose
interest is affected by the sale, and, there
fore, could apply under O. 21, R. 90,
Civil P. C.,, to set aside the sale. We
must say that we do not agree with this
decision of Brown, J. The reasoning of

(1) A.I. R. 1927 Rang. 301=5 Rang. 516,

(2) Az 1. R. 1925 All, 459—=47 All. 479.
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the learned Judges of the Allahabad High

"Court in the case of Ravinandan Prasad

v. Jagarnath Sahw (2) does not appear -
o us to be sound. The learned Judges
seem o think that the use of the word
“interests” instead of “interest’” in the
rule makes & difference in the meaning of
the words in that rule. We must say
that we cannot follow this reasoning.

It is quite clear to our mind fthat the
word ‘‘interests”’ mentioned in that rule
refers to interest existing at the time of

‘the sale and not to interest created by!

the sale. The only rule under which an|i
aucbion-purchaser can apply to set asidej
the sale is O. 21, R. 91, Civil P. C., and}
if the legislature had intended to allow
an auckion-purchaser to apply under
0. 21, R. 90, Civil P. C., his name would
have been specifically mentioned in that
rule.

We are fortified in this opinion by a.
decision of the Patna High Court in the:
case of Khetra Mohan Datta v. Dilwor

{8). Brown, J., was mistaken in think-

ing that the Patna Law Journal was nots
an authorized report. It was the autho--
rized report of the Patna High Court till
the Patna series of the Indian Law Re--
ports was started. We, therefore, allow-

. this appeal and set aside the order of the-

Distriet Judge with costs three gold:
mohurs in both Courts.

© 'S.I./RK. ~ Appeal allowed.

(3) [1918] 3 Pat. L. J, 516=46 I. G, 614=5.
o Pat. L. W, 151,

e

% A. I R. 1929 Rangoon33 (2)
RUTLEDGE, C. J. AND BrROWN, J.
Mahomed Hussein Barocha — Appsl--

lant.

v.
Ko Maung Gale—Respondent.
First Appeal No. 148 of 1928, Decided

_on 26th November 1928 from an original

side order of Rangoon High Court.

% Civil P, C, O. 6, R, 17—Defendant- .

grossly careless—Amendment should suill be
allowed unless Court thinks it to be mala.
fide.

However gross the carelessness may be on:
the part of defendant while giving his written.
statement, its amendmentought to be allowed”
unless the Court is satisfied that the object of

_the defendant was mala fide in that he wanted:

to defeat and delay the plaintiff’s claim.
{p34Cil,

4. B. Banerjee—ior Appellant.
Dantra—rfor Respondent. -
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Judgment.—This is an appeal from

the original side of this Court, refusing’

1o allow certain amendment of the written
statement, in consequence of which judg-
ment and decres were passed in favour of
the plaintiff-respondent.

The whole question turns on whether
the learned Judge was justified in refus-
ing this amendment. The defendant-ap-
pellant sought to amend para.l of - the
written statement by striking out the
words “‘and nine” and subsequently deny-
ing cerfain allegations made by the plain-
tiff in this paragraph of the plaint. How
an advocate and a verifying defendant
could come to admit this paragraph, when
in fact they intended to deny it, it.is
difficulf to conceive. The learned advo-
cate for the appellants admits that the
carelessness is gross and in saying so he
is really under-stating the case. Buf,
{however gross the carelessness, we are of
Jopinion that an amendment ought to be

Jallowed, unless we are satisfied that in
Hfact the defendant’s action was mala fide.
{If it were a case of mala fide with the
object of defeating and delying the plain-
$iff’s claim, we consider that it was so
risky and dubious as not likely to com-
mend itself to a litigant. In fact it lef
the plaintiff’s claim undefended, and
.would be likely to be ineffective if looked

on as a written statement merely filed for
the purpose of gaining time. .The learned
advocates have admitted in argument that
there was a similar suit arising out of
. the same fire and the consumption of
_another party’s paddy. In that suit a
- paragraph similar to para. 8 of the plain$
was pleaded, and was in fact denied by
the present appellants. We have also

‘taken into consideration the letter dated
21st August 1926, which appellant’s ad-
vocate addressed to the plainbiff.

- Taking all these facts into considera-

“tion, we are of opinion that the defen-
dant’s admission of para. 9 was a mistake.
That being so, the learned Judge ought to
have allowed an amendment but only,on
‘terms of full and adequate costs being
granted to the plaintiff. Lieave o amend
xecessarily involved an adjournment of
‘the case and the .costs accordingly must
be substantial. All the evidence taken
on the original side must not be thrown
away, but it is clear that the services of
‘the plaintiff’s advocate have been thrown
away, and the plaintiffi has also been

delayed in recovering his claim if in fact

R. VAz v. MUNI SingH (Heald, J.)
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his claim in the end turns out to be a
valid one.

We are, therefore, prepared to allow
the appeal on terms. If the plaintiff pay
into Court the sum of Rs. 500 as costs to
indemnify the respondent-plaintiff for
the loss which he has sustained within
14 days, the appeal will be allowed, and
the necessary amendment asked for will
be made, and the case will be reaitted to
the original side for disposal. - On the
appellants paying the said sum of Rs.500
into Courf, the respondent may withdraw
the same withouf security. The order as
to stay of execution will continue till the
disposal of the suit on the original side,
the appellants to be at liberty fo apply,
on deposit of Rs. 500 into Court, for re-
fund of the Court-fee paid in this appeal.

S.N./R.K. Appeal aliowed.
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IIEALD, J.

B. Vaz—Appellant.
v.
Muni Singh—Respondenl.
- Spl. Second Appeal No. 393 of 1998,
Decided on 2nd January 1929.
Transfer of Property Act, S. 3—In Burma

failure to search register warrants imputing
notice to transferee of prior mortgage.

In Burma a search -of the registration re-
cords is particularly necessary and parficu-
larly easy, and failure by subscquent pur-
chaser from a mortgagor in possession to make
a search. is a circumstance which warrants
the imputation of notice o him of *+he previ-
ous mortgage : 4. 1. B. 1921 P, C. 112, Hxpl.

: [P35C17
P. B. Sen—tor Appellant. ‘

Judgment. — Appellant sued on a
mortgage made in his favour by Abdul
Gaffur and his wife Ma Tu and joined
as defendants a number of persons, in-
cluding the present respondent who
claimed to'have purchased various parts of
the mortgaged property from the mort-
gagors. ' )

The date of the conveyance in res-

‘pondent’s favour was 16th June 1919,

The lower appellate Court said that be-
cause the mortgagors remained in posses-
sion of the property, and the respondent
bought without notice of his morizage
his purchase was good as against appel-
lant’s prior mortgage, and in support of
that view the learned Judge ecited the
decision of their Liordships of the Privy
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Council in Tilakdhari Lal 7. Khedan
Lal (1).

Tt seems clear that the learned Judge
misunderstood the meaning and extended
the scope of that ruling. In that case
their Lordships were considering the
general proposition that registration of
deeds is notice of its contents to all the
world and the particular proposition
that registration of subsequent transfer
of property is notice to prior transfer-
rees. It is frue. that their Liordships
said that notice cannot in all cases be
imputed from the mere fact that a docu-
ment isto be found on the Indian re-
gister of deeds ; but they went on to say
that there may be cases in which omis-
sion to search the registers would result
in notice being obtained and that the
circumstances necessary for this purpose
may be very slight.

In a country like Burma, whore nearly
every mortgagor, who romaing in posses-
sion of the mortgaged properly executoes
at least one subsequent outright con-
veyanee of the property in fraud of the

mortgage which he has made and where .

under the procedure prescribed for the
registration of deeds rolating to lands
the particulars of every transfor which
is registered are reported to the revenue
authorities, and wunder the procedure
prescribed for the maintainence of the

Land Revenue registers these particulars -

are recorded in the revenue rogisters in
accordance with that report. a search of
the registration records is particularly
nesessary and particularly easy, and I
- |have no «hesitation in holding that in
4his case respondent’s admitted failure
to make a search was ‘a circumstance
which warranted the imputation of
notice to him.
* I therefore- hold that the respondent
must be regarded as having taken his
" copveyance subject to appellant’s mort-
gage and that the land conveyed fo him
is subject to that mortgage. '

The judgments and decree of the lower
Courts in so far as they reject appellant’s
claim that the land conveyed to respon-
dent is subject to appellant’s mortgage
are set aside, and the mortgage decree
will be amended by adding to the sche-
dule.the piece of land known as holding
No. 17, plot No. 87/25-26 as shown in
the map (Ex. 13) filed at p. 40 of the
trial Court’s exhibit record.

(1) A. 1. R. 1921 P. C, 112=48 Cal. 1 (P. C.).
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The lower appellate Court’s order for
costs is set aside and the respondent
will bear appellant’s costs in the lower
appellate Court and on the unconfested
scale in this Court.

R.K. Decree modified.
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RUTLEDGE, C. J., AND Browx, J.

Official Assignee—Appellant.
v.

Ma Hla Hiwe and others—Respon-
dents.

Pirst Appeal No- 166 of 1928, Decided
on 27th November 1928, :from judgment
of Chari, J. in Civil ,Regular No. 17 oZ
1928.

(a) Mahomedan Law—Marriage—Burmese
Buddhist woman cannot marry a Shia unless.
converted to Islam. .

Unless 2 Burmese Buddhist woman is con-
verted b0 the faith of Islam prior to her mar-
riage, no marriage can be contiracted between
her and a Shia Mussalman. [P 87 C 2k

(b) Mahomedan Law—Marriage — ‘Shia—
Muta—Period of marriage and dower must
be specified. L

“ Muta’’ is a very vague and unsabisfactory
form of contract for personal relations. There:

_must bo definite time during which the rela-

tionship is to last and definite sum or thing;
spocified as dower. [P-38 C 1]}
. Dantra—for Appellant. e

Masani for Administrator-General —
for Respondent 4.

Judgment from which the appeal wag.
preferred was as follows :—

Chari, J.—The plaintiff in this case i
a brothor of one Mahomed Ali Khorasany,.
a Shish Mahomedan, who died at Ran-
goon on 26th January 1924. He claims.
to be the solo heir of the deceased, as-
being his brother, and alleges that de-
fendants 2 and 8, young children who
are admittoedly tho children of Mahomed:
Ali Khorasany, are illegitimate and:
therefore not entitled to inberit as sons.
ander the Shia Mahomedan Liaw to the:
estatc of their father. He asks for a de-
claration that he is the sole heir.

This suit was filed this year, almost
four voars after the death of Mahomed:
Ali Khorasany. This by itself raises no
serious presumption against the plaintiff.
In Civil Miscellanous Case No. 70 Ma.
Ila ITtwe, who is said to be a Burmese:
Buddhist, alleging that she was thq
widow of the deceased Mahomed Ali
Khorasany, asked the Court to direct the
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Administrator-General to apply for let-
ters of administration to the estatie of
her husband. She later filed another
. iniscellaneous application to be allowed
%0 sue as a pauper. She never pursued
this application, which was dismissed
for defaulf. She is alleged to have writ-
Gen a letter on 5th December 1925 to the
Administrator-General of Burma that
she and her sons gave up their claims in
the estate of Mahomed Ali Khorasany in
favour of the plaintiff. The letter is not
produced by the advocate who appears for
the ‘Administrator-General and even if
produced would carry no weight what-
gver, as it was not competent for defen-
dant 1 to give up the claims of her in-
fant children.
The question for determma.twn is
whether defendants 2 and 8 are legiti-
mate or illegitimate children of Mahomed
Ali Khorasany. The evidenoe on the point
is exbtremely meagre. It consists only
of the statements of tho plaintiff himself
and a cousin of 'his, that the deceased
was not married to either Ma Hla  Htwe
or Annie. The cousin merely says thab
the deceased was not married and that
“heé would have known of the marriage if
£ ma.rmage had taken place. This may
be .true .of a marriage taking place with
formalities before a kazi or in a mosque.
~ bub it is quite-possible that tho doconsed.

was married in a private way to these
women and did not want that fact ad-
vertised. The prespmption of law is al-

‘ways in favour of morality and legiti-
‘macy and when it is proved that a man

and a woman are living togebher as hus-
band and wife, and legal presumption isg
in favour of a legal union and against an
illegal union: Sastry Velaider Aronegary.

v. Sembecutty Vaigalie (1) Apart from

+this presumption, there -is sufficient evi-

-dence from which I could infer in favour

of these innocent children that they were
acknowledged by their father, which,
under Mahomedan Law will lead fo an
infarence of their legitimacy. ~Mr. Jus-,
‘tice Ameer Ali in his book on Evidence,

- 8th Edition at . 798 referring to Maho-

medan Law says:

“ Cohabitation and birth with treatment
‘tantamount to acknowledment is sufficient to
prove legitimacy, although mere cohabitation
-alone will not suffice to raise such a legal
ptesumptlon of marriage as to legitimize the
offspring.”’

(1) (18817 6 A. O. 364=44 L.. T. 895=50-L.. J.
- P.C. 28, ) '
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T am glad to note that the plaintiff
gave evidence in a very straightforward
manner, and admitted that on his death-
bed his brother asked him %o take care
of the children.

One Martinez gave ev1dence. He is a
Christian and says fhat Annie who is
alleged to have heen one of the mistresses
of Mahomed Ali XKhorasany was his
daughter. He says that she was not
married o Mahomed Ali Khorasany. If
by this he means that Mahomed Ali
Khorasany was not married in Chureh ov
before the Marriage Registrar as would
be required by the Indian Christian Mav-
riage Act, he is right, but Annie is «
Kitabi with whom a marriage under

Manomedan Law is allowed to a Moslem.

The presumption, therefore, would be much
stronger of her being the legal wilo of
Mahomed Ali Khorasany. I cannot ac-
cept or act on the evidence of a witnosy,
the tendency of whose evidence is o pul
a stigma on his own daughter and bag-
tardise his grandchild. Even ho adinits
that the deceased always admitted thab
these two children were his own childron.

In a case of this kind where it is
sought to have a declaration thoe offect of
which is to bastardise two innocont chil-
dren and deprive them of the patrimony
of their father, ‘I must have vvidoneo

‘mueh sfronger and more convineing than

what has been been adduced by the pliin-
tiff, before I can come to a conclusion
adverse to the children. I thovefore hokl
that the plaintiff is not the heir to tho
estate of his brother and tho heirs aro 'o-
fendants 2 and 3 who are his sony. 'I'hig
may seem to imply that delendant [ iy
his widow, but as she a major doos nob
defend the suit, and as she has ronouncod
her claim to the Adminstrator (onoral,
it is unnecessary to declare hor to bo on-
titled to any portion of tho ostabo of
Mahomed Ali Khorasany.

The plaintiff’s suit is necordingly dis-
missed.

Judgment.—As tho plaintift-appol-
lant was adjudicated an insolvont last
August, and as tho. Officinl Assignoo in
whom the insolvoul's oestubo vested
wished to be joinod as appollant, and was
ready and willing to continue tho appeal -
without any adjournment we substitmped
him as appellant and heard the appeal.

The piaintiff brought a suit to declare
his right as the heir to the estate of his
deceased brother, Mahomed Ali Kho}a»
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sany, and according fo the plaintiff’s evi-
dence, the said deceased cohabifed with
Ma Hla Htwe, respondent 1, and her
neice one Annie and had by them respec-
tively two minor children, respdts. 2 & 3.

The learned Judge on the original side,
by means of certain.inferences and pre-
sumptions has held that these two minor
children are the legitimate heirs of the
deceased Khorasany. Hence this appeal.

At the trial no appearance was made
on behalf of Ma Hla Htwe, or either of
the minor children, and the appeal has
proceeded ex parte so far as they are
concerned.

The Assistant Registrar was appointed
guardian ad litem over the two minors
inasmuch as their respective mothers did
notb appear and were not making any claim
upon the estate. The Assistant Regis-
trar, however, stated to the Court that he
had no funds in his hands to enable him
to conduct the suit and on reference
being made to the Administrator-General
who had obtained letters of adminis-
tration to the estate, it was found that
there were no funds in his hands to en-
able the Assistant Registrar to take an
active part in the proceedings. Mr.

Masani on behalf of the Administrator-

General, has, however, assisted the Court
in urging what he could on behalf of the
minor respondents, and asked that the
judgment appealed from should not be
_disburbed.
 Certain evidence has been adduced at
the trial. The plaintiff has not been
shaken in his evidence that his brother
- had not®,married either of the women
but had maintained them as his mistres-
“ses for a certain period up to the time
of his death, and that he acknowledged
*the two minors as being his sons, but
«of as legitimate sons and had asked
the plaintiff to look after them.
> No doubt, the plaintiff is an interested
witness.who requires corroboration. He
calls a cousin of the deceased A. H. A
Khorasany, who states that the deceased
M. A. Khorasany was not married in his
iifetime and that he would have known
if he had been married to any one. If is
not suggested that this witness has any
»interest. He is a relative and a fairly
clgsp one who qught to be in a position
to say whether his cousin was ‘married
or not, We see no reason for rejecting
his evidence which, if accepted, nega-
tiaves the fact that the deceased at any
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rate could have been married in any
public way, or such as his relatives or
the people of his community would know
of the fact.

Then there is the evidence of Mar-
tinez, the father of Annie, the mother
of the second minor. If the learned
trial Judge had discarded his evidence
because of his demeanour and the impres-
sion which his manner of giving evidence
had made upon him, we would naturally
have refrained from differing with him
on a quesbtion in which he was in a far
better position to judge than we. Bub
he seems to have rejected this witness’
evidence because it affects the sbatus of
his daughter and the legitimation of his
grand child. Neither of these, in our
opinion are good grounds for rejecting:
the evidence. He had been subpoenaed’
to give evidence, and as such it was his
duty to speak the truth, even if this dis-
closed painful and unpalatable facts..
The learned Judge may have thought bub
he has not said that this Phillipino to.
have given evidence against the interests’
of his daughter and grandchild maust
have been tampered with by the .plain-:
tiff. There is no evidence, however, of
this, and we see no reason why his’
evidence should be rejected.” "If his evi-’
dence be accepted it proves-that Ma Hla
Htwe is a Burmese Buddhist. If that
is so then unless she was converted fo.
the faith of Islam prior to the marriage,’
no marriage could be  contracted between
her and a Shiah Mussulman. .

These Courts have frequently to try
cases where women claim to be the
wives of Mahomedans and where the
Courts find in fact that they are in fact.
not wives; but we bave not observed any’
tendency - on the part of actual wives re-
fraining from putting forward their elaim.
to that status. It is true that in the
first place Ma Hla Htwe, respondent 1
did make a claim to be the widow of ths
deceased and applied to be allowed to
sue in forma pauperis, but her application
was dismissed for want of prosecution snd
as already mentioned, she has taken no
steps at the trial of the present case to
esbablish her status. ’

Annie, the other woman concerned, is
admibbedly her niece. At no stage since
the deceased’s death has she put forward
any claim™to be a widow of the deceased.
Her father in his evidence does not claim
for her a higher status than that of a
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mistress. He states that he asked the
the deceased to marry his daughter but
that the deceased, who had a number of
other mistresses, merely asked to wait.

The learned advocate for respondent 4
has drawn our attention to a form of
temporary marriage ~ Muta” which is
lawful among Shiah Mahomedans and
asked us to presume that such a form had
taken place between the deceased and
these two women. ‘' Muba” is a very
vague and unsatisfactory form of confract
for personal relations; but even here
there must be definite time during which
the relationship is to last and a definite
sum or thing specified as dower.

. There is no evidence nor circumstances
in the present case which would justify
us in presuming that such a form of tem-
porary marriage had been arranged bet-
ween the deceased and either of these
women. In the cass upon which the
learned Judge relies, 6. Appeal Cases
p. 364, there were various eircumstances
which fully justify the Courts in draw-
ing the presumption of marriage. In the
present case, so far as we can see there
is no.evidence whatsoever of even living
together as husband and wife. On the
other hand there is direct evidence that
no such status in fact existed and we see
no reason to reject this evidence.

_ The learned advocdte for the appéllant

. mentions that Annie had not been made
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a party to the original suit or to this
appeal. This may or may not have been
unfortunate, but at this late stage of the
proceedings, we do not think that we
would be justified injoining her now. She
isnot consequently formally bound by
the result of this appeal.

For the reasons already given, we

‘allow this appeal, and;declare the plain-

tiff to be the sole heir to the estate of the
deceased Mahomed Ali Khorasany.

In the cirumsbances of the case we do
not consider that any order as to costs is
necessary.

. RK. Appeal allowed: »

———

3% %% Inecme Tax Act (1922), S. 22 (4)
Notice under, can be issued even after re-
turn is made.

Bven after an ‘assessee has made a return of
his income under S. 22 (2) assessment can ‘be
made under 8. 23 {4) for non-compliance with
the ferms of a notice under S. 22 (4). 4.'I. .
1928 Pat. 529 (F.B.); 4.1.R. 1928 Cal. 587 (8.B.);
A, I. R. 1928 All. 288, Foll. 106 I.C.193=A. I.
R. 1927 Pat. 390, deemed Overruled.;A. 1.1t 1928
Lah. 219, not Foll. )

Government Advocate—for the Reforce.

Foucar—ifor the Assessee.

Opinion.—This is a refcrence made -
by the Commissioner of Incomo-lax
under S. 66, Income-tax Act (L1 of 1929)
the question referred being:

“After an assossoe has made a return of his
incoms under 8. 22 32) can tho assessmont be
made under S. 23 (4) of tho Act for non-com-
Fi)ig’);lce with the terms of a notico under 8. 922

The essential question raised in thel
argument before wus is whether a noticel
under 8. 22 (4) may or may not be issued!
by the Income-tax authority after thel
assessee has made a return of his income}
ag required by a notice under 8. 22 (92).

The assessee’s contention that a notice
under S. 22 (4) can be issued only before a
return has been made, receives somo sup-
port from the case of Drijray Banglal v.
The Commissioner of Income-tax A. 1.13.
1927 Pat. 390 and that of Kushs Ram
Karam Chand v. The Commissioner of
Incomestax A.I.R.1928 Lah. 219 noithor
ofitwhich appear in the authorized roports. -
But the first of these decisions has hoon
expressly overruled by a Full Bonch of live
Judges .fof the same Couri— thao High
Court of Patna in Ram Khelaw v Uyan
Lal v. Commissioner of Income-lax (1)
and thesame view was taken by tho two
other Judges of the Court who roforred
the question fothe Full Bench. Thus novon
Judges of that Court areof opinion that
the decision in Briy Baj's case wasg wrong.
The same question has been considorad
by the High Court of Caleuflun I ohe
matter of Harmukhrat Dulichand (2) and
by the High Court of Allahabad [u the
matter of Chandra Sen Jaini (8) wnd
both of these Courts are in agroomont

Full Bench
RUTLEDGE C. J., BROWN AND CARR, JJ.
Uommissioner of Income Tax, Burma—
Referee.

V.
R. M. P. Chettyar Firm—Assessee.
Civil Ref. No 10 of 1928, Decided on
3rd January 1929.

with the decision tnRam Khelwan souse|
That being so the weight of authovity isl
very strongly against the conlontion i
vanced by the assessee. Tho quostion'
has been very fully discussed in tho judy-
ments quoted and we agreo wilh tho
(1) A. 1. R. 1928 Dat. 529=x7 Dat. 8y (10, 13.).
(2) A. 1. R. 1995 Cal. 587 (S. 18.). ,

(8) A. 1. R. 1928 Al1l. 283==60 All. 584,
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arguments there set out and with the de-

leision arrived at. . We consider it un-
inecessary, therefore, to enter into furbher
discussion of the questiou.

We answer the quesfion referred in the
affirmative. The assessee must pay the
«costs of this reference, 'advocates fee five
gold mohurs.

R.K. Reference answered in affir-

mative.
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CARR AND MyA Bu, JJ.

U Tha Maung and others—Appellants,

v.

U Aung Myat, Gyow and another—

Respondents.

First Appeals Nos. 81 and 82 of 1928,
Decided on 9th January 1929 from Diss,
Judge of Pyapon.”

(a) Deed—Construction—Mortgage or sale
—Sale-deed an outright conveyance—Right
of redemption expressly refused—Simulta-
neous agreement to reconvey if certain am-
-ount paid regularly as rent for five years—
In default of any payment agreement to be

- void—The two documents conshtuted sale
with right of repurchase and not mortgage.

4 convayed cerfain land to B by deed of sale
which was in its terms an outright convey-
ance and contained a clause expressly re-
nouncing any right of redemption. At the
same time B executed an agresment referring
to the same land, that if 4 would annually
pay fo B cortain sum as rent he may repur-
chase the land at any time within five years
by paying the original price. There was also

_ D express provision that. default in payment
of the ren; would render the agreement of the
resale void :

Held : that on the terms of the deeds the
relation of debtor and creditor did not exist.
B could not have sued for the recovery of his
woney. The two deeds purported to be an
outright conveyance with a separate agree-
men} to reconvey on cerfain condibions, and
nob to be a mortgage. [P 40 C 2]

(b) Evidence Act, S. 114— Executants,
men of experience—Strong proof is neces-
sary to show that the deed was signed with-
out being read over,

An ordinary sane person would have the
@inal terms of & written document read over
before accepting the deed and, therefore, when
the executants are men of considera,ble ex-
perience it would require very strong evidence
$o convince a Court that the deed was signed
without being read over. (P40 C 1]

Ba Shin—for Appellants.

Ba Han—for Respondents.

Judgment. —These are appeals from
declsmns of the District Court of Pyapon
in oross-suibs, which were heard and

U THA MAUNG v. U AUNG MYAT
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decided together. In suit No, 44/26 the
appellants were the plaintiffs. They
were formerly the owners of some 444.95
acres of paddy land, but on 15th August
1925, they conveyed this to the defen-
dants for Rs. 25,000 by the deed of sale
Ex. 5, which was in its terms an out-
right conveyance and contained a clause
expressly renouncing any right of re-
demption. Af the same time, the defen-
dants executed the agresment Ex. 6.
This deed is badly drawn and is lacking
in  precision, but it is common ground
that it refers to the land in suit. Aec-
cording to the terms of this agreement if
the plaintiffs annually pay to the defen-
dants 4,000 baskets of paddy as rent,
they may repurchase the land at anytime
within five years by paying the original
price of Rs. 25,000 ab the same time as
the rent of 4000 baskets ~of paddy.
There was also an express prov1s1on that
default in payment of the rental paddy
should render the agreement to resell
void.

The appella.nts in their suif clalmed
that these two documents together cre-
ated a morfigage by conditional sale and
prayed for a-decree for redemption, ad-
ding an alternative prayer that if it were
held that the transaction was not a
mortgage by conditional sale they should
be given a decree for specific perform- .
ance of the agreement.

In their  cross-suit, the respondent
claimed a declaration of their ownership
of the land and asked for a decree for its
possession. "Both suits were decided in
favour of the respondeats. =~

‘With their plaint, the appellants filed
certified copies of Exs. 5 and 6, both of -
which were registered. They made cer-
tain allegations that the sgreement be-
tween the parties differed from the
terms of the document, but so far.as
their first plaint goes there was no sug-
gostion that the terms of the document
differed from those agreed wupon = af
the time by the parties. Nor when tne
defendants on their written statement set
outb the terms of Ex. 6 witn considerably
more precision than in the deed itself was
any objection taken. It was only afler
some months and during the course of
argument on the first three issues that the
plaintiff-appellants filed 2 reply to the
written statement and asked leave to file
an amended plaint. Leave was granted
and a new plaint filed. In this it was
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" alleged that certain terms had been in-
sorted in Hix. 6 which had not been ag-
- reed to by them. The .plaint itself did
" not expressly allege fraud, but this al-
“legation had been made in reply to the
" written statement.
An additional issue was then fmmed
‘namely :
“ Did the plaintiffs know the contents of the
- registered agreement at the fime it was ex-
_ecutied, ? ‘
This was recorded in the diary under
date 17th May 1927, and not at the
usual place in the record. It i is, how-
ever, set ouf in the judgment.
. This issue is quite sufficient to raise
. the question of fraud, and- the conten-
‘tion in para. 1 of the memorandum of ap-
"peal that “the District Court erred in
not framing an issue on the question of
.fraud is without substance.

We think that this issue should first
"be decided. The District Judge's finding
- was that the plaintiff did not know the

terms of BEx. 6 when it was executed.
“With that finding we agree. The bur-
" den of proving frand was on the plain-
tiffs, and that burden was considerably
‘increaged by the fact that in their origi-
‘nal plaint filed when they ‘must have
‘been fully aware of the terms of the
document they madg no suggestion thatb

‘these terms were not those to: which

they agreed. The circumstances  dis-
tinetly suggest that this allegation of
fraud was only made in order fo intro-
duce evidence contradicting the terms
-of the -document itself, when it seemed
likely during the argument of issue 9,
that otherwise such evidence would -be
rejected as “inadmissible. (Their Liord-
ships then discussed evidence and pro-
‘ceeded). Tha real point of the evidence
‘for the plaintifis on this subject is that
the.agreement was not read over to the
‘parties before being signed. On the
“other hand there is a considerable amount
of evidence to the effest that it was reaq
‘over. There are of course other dis-
crepancies on both sides but we. do not
think it necessary to go into them .in
detail. The parties are nob
but menof ‘considerable experience and

evidence than any that has been given
to convinee us that this agreement was
gigned without being read over, when
the sale-deed was 1"ead and there had
{been considaerable °d1ﬁerencu of opinion

U THA MAUNGv. U AUNG MYAT

. written.

children -

{it would ‘require very much stronger -
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‘before agreement was reached as to the;
“terms of the agreement for 1epur~,’
hase. Insuch ecircumstances any ordi- I
nary sane person would have the finalf
terms, as writben down read over]
before accepting the deed. And all thei
cirsumsbances suggest that the plam{
tiffs were fully aware of the terms so
We find" therefore that no
fraud has been proved. It follows that
no extraneous evidence as to the terms
can be admifted and that the parties are
bound by the terms as conbained in the
two documents.

The ,next quesbion is whether these

,two documents together created a mort-

gage by conditional sale. We are clearly
.of opinion that they did not. It is ob-
vious that. on their ferms the rela-
tion of creditor and debtor did not exist.
The defendant could not have sued fory
"the recovery of his money. The twol
deeds, are in our.opinion, merely what|
they purport to be that is, an outright;
conveyance with a separate agreemient
to reconvey on cerfain condifions. Thei
prayer for redemption cannot therefore;
be accepted. And to succeed on their|

prayer for -specific’ performance, it is

necessary for the plaintiffs to show that
‘the agreement to reconvey is still in
force. And todo that they must show
that they have carried out the conditions
1aid down in the agreement .itself. (The : .
judgment then discussed evidence and
proceeded). A considerable amount.of evi-
dence was led to show that the land in

-suit was worth very mueh more than the:

amount of the purchase price. We do not

- consider this evidence of any importance

in the case. Admittedly there was consi-
deration for the transaction and this~

.evidence could only be relevant tn

show that the transaction between the
parties was something different from
that set out in the deeds themselves,
Since the plaintiffs cannot be allowed to:
show “thig,” all $his  evidence. becomes:
Arrelevant whatever view we might be.
inelined to take if.

‘We dismiss both these appeals Wlth.
costs.

R.K, Appeals dismissed.
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Full Bench

PraTT, OFFG. C. J., AND CARR, CUN-
LIFFE, ORMISTON AND DARWOOD, JJ.

P. K. P.V. E. Chidambaram Chettyar
and another—Applicants,

v.
* N. A. Chettyar” Firm—Respondents.

Civil Ref.” No. 6 of 1928, Decided on
27th August 1928, from Civil Mise. Ap-
peal No. 183 of 1927.

(a) Practice—Precedents—Stare decisis.

The principle of stare decisis has far less
applicability to the law of procedure than to
that of substantive law. ) [P-43 C 2]

% s (b) Letters Patent (Rangoon), Cl. 13—
Finding having effect of allowing suit to
proceed is not a judgment within Cl. 13
Rang. Civil App. No. 153 of 1924 ; Rang. Civ.
Misc. No. 82 0f1925 and 4. I. R. 1928 Rang.
20, Overruled.

If the effect of an adjudication *‘is to put an
end to the suit or proceeding so far asthe
Court before which the suit or proceeding is

pending is concerned, or if its effect, if it is’

nof complied with, is'to put an end to the suib
or proceeding the adjudication is & judgment,
otherwise nof. K [P48C1]

The finding that the parties intended to

treat a document on which the suit was filed’

as an inland and not as & foreign instrument,
" which had the effect of allowing the suit fo
proceed, does not amount to a judgment with-
in the meaning of Art. 13: Rang. Civ. F. A,
153 of 1924 ; Rang. Civil Misc. No. 82 of
1925 axd A. I. R, 1928 Rang. 20, Overruled;
35 Mad. 1; 4. 1. R, 1925 Rang. 48 and 4. I. B,
1922 Lah: 880, Rel. on. (Case Law discussed.)
' S © [P4202)
Fay—for Applicant.
Young—for Respondents.

_ : Order of Reference. (Prait Offy. C.
- J. and - Cunliffe, J.)—Plaintiff sued on
a hundi. Objections were raised that

the hundi-was improperly stamped and

cbuld not be:sued upon and that there
was no cause of action against defendant
8. The learned Judge on the original side
discussed the points raised at some length
and recorded findings fhat the intention
was to treat the document as an inland in-
strument;, and that there was therefore no
force in the arguments about its being
improperly stamped, which were based
on its being a foreign instrument. The
Court also found that the question of the
liability of deferdant 8 could not be de-
cided till = later stage of the case. An
appeal was filed and on the case coming
on for hearing the preliminary objection
wag baken that the order under appeal
does not conmstitute a judgment within

1929 R/6
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.obtaining & final adjudication.
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the meaning of Art. 13, Letters Patens.
The principles on which the question of
what constitubes a judgment under Cl. 13
should be determined, were discussed,
and clearly laid down by Robinson, C. J.,
in Yeo Eng Byan v. Beng Seng & Co. (1)
in the following words : E

“I agree that a decision which affects th
‘merits of the question between the parties by
determining some rightvor liabiliby may right- -
1y be held to be & ‘‘judgment,”” and I think
that an order which merely paves the way for
the determination of the question between the
parties cannob be considered to bea “judg-
ment’’; mor can a mere formal order merely
regulating the procedure in the suit or one
which i{s nothing more than a step towards
Adopting the
principle here laid down it is difficult to see
how the finding now under appeal can be held
to be a ‘‘judgment.”

The first part of the finding that the
document in dispute is an inland instru-
ment and that there is no foree in the
contention that it is inadequately or im-

‘properly stamped praectically amounts to

a finding that the suit, is maintainable
and paves the way for the determination
of the main question between the parties.

If eventually the suit is decided
against defendants they will have the
right to challenge this finding onappeal.

The intention of Art. 13 was to allow -
an appeal in certain cases not allowed by
the Civil Procedure Code, where the
rights of the parties had been deter-

‘mined, and the absence of a right .of ap-

peal might cause an injustice. The posi-
tion is well put by White, C. J., in Twul- .
jaram Row v. M. K. B. Alagappa Chet-
tiar (2) :

‘““Phe test seems to me to be not what is the
form of the adjudication but -what its effect is
on the suit or proceeding in which it is made.
If its effect, whatever its form may be, and
whatever may be the nature of the application
on which it is made, is to put an end o the
suit or proceeding so far as the Court before
which the suib or proceeding is. pending is con-
cerned, or if its effect, if it is not complied
with, is fo put an end to the suit or proceeding,
I think the adjudication is a judgment within
the meaning of the clause.”

This view would rule out the present
judgment. A broader view has been taken
in the Calcubta cases of Budhu Lal v.
ChattuGope(8) and the well-known case of
The Justices of the Peace for Calcutia v.
The Oriental Gas Co. (4), and we are in-

(1) A.L.R. 1925 Rang. 43—2 Rang. 469.

{(2) [1910] 85 Mad. 1(7)==21 M.L.J. 1=8 I.C.
'340=(1910) M.W.N, 697 (F.B.).

(3) [1916] 44 Cal. 804=25 C.L.J, 198=39 1.C.
465=21 C.W.N, 269. '

(4) [1872] 8 Ben. LR, 438=17 W.R, 364, -
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clined fo think too broad. We prefer
Garth, C. J.s diectum in Ebrahim v.
Fuckhrunnissa Begum (5) that the word

“‘judgment’’ means a judgment or decree,
which decides the case one way or other
in its entirety, and that it does not mean
a decision or order of an interlocutory
character which merely decides some
isolated point not affeching the meribs or
result of the entire suit.

It is obviously undesnable that as
soon as a preliminary point of law is de-
cided against defendants they should have
a right to appeal and hold up the trial of
the suit indefinitely. It is easy %o con-
ceive a case with many legal points,
which would lend itself to a number of
preliminary appeals, and consequently
continual postponements and delays, if
appeals were allowed from every separate
finding on preliminary issues.

Tt would be most objectionable to have
a case tried and appealed -piecemeal in
this manner. It should be observed that
so-far as 'the latter part of the Judge's
order, in which he declines to give a deci-
sion.on the liability of defendant 3 with-
out further materials, is concerned, it is

- obviously not a ]udgment even by Cal-
cubta standards,

The ruling of the Bench in .the recent
case of Tar Ma,homeq v. Zulaikha Bai (6)
that an appeal lies under the Letters Pa-

" tent against the finding of the High
Court that it has jurisdiction to hear and
decide a suit, appears, however, undoub-
tedly to be support for the view that the
present finding thab the suit is maintain-
able (at leasb that is the real effect of the
ﬁndmg) is a ‘judgment’ within the mean-
ing of Art. 13.

Tt is true that fthe ﬁndmgs are nob
identical and each case must be consi-
dered on its own merits, but under the
.eireumstances we are of opinion that the
point should be decided before a Full

- Bench.

‘We accordingly refer for the decision of,

a Full Bench the.question whether the

finding that the parties intended to treat
the doctiment on which the suit was filed
as an. inland and not a foreign instru-

. ment, and that the defendants in conse-

quence cannot now rely upon any defects
based upon its being a foreign instru-
ment, a finding which had the effect of
allowing the suit to proceed, amounts to

-{5) [1879] 4 Cal. 531=38 C.L.R. 811.
(6) A.I.R. 1928 Rang. 20=5 Rang. 782,

a judgment within the meaning of Art. 13,
Letters Patent.
Opinion

Ormiston, J.—The question referred
for decision is :

“Whether the finding that the parbies in-
tended fo freat the documen!; on which the
suit was filed as an’inland and not as a
foreign instrument, and that the defendants
in consequence cannot now rely upon any de-
fects based upon its being a foreign instru-
ment, a finding which had the effect of allow-
ing bhe suif o proceed amounts to a judgment
within the meaning of Art. 13, Letters
Patent.”

This involves the questlon of what is
the meaning of the word ]udgment as
used in Cl. 13. The reference arises out
of an appeal from a Judge of the original
side exercising ordinary original juris-
dietion. The clause (which, it may be
qt:a.teél is placed under the heading of

“Oivil Jurisdiction of the High Court”)
so far as matberial, permits an appeal to
the High Court from the judgment of one.
Judge of the High Court. With this
article may be compared Cls. 37 and 38
(placed under the heading of ‘‘Appeals to
the Privy Council”). Cl. 37, so far
as material, permits an appeal to the
Privy Council from any final judgment, -
decree or order of the High Court made
on appeal.and from any final judgment,
decree or order made in the exerdise of
origingl jurisdiction from which an ap-
peal does not lie to the High Court under
Cl. 18. The Letters Patent apparently
contemplate a Bench of two Judges it
ting on the original side. Cl.-88 gives
jurisdiction to the High Court on tha
application of any party who considers
himself aggrieved by any preliminary or
interlocutory ]udgment decree or order
of the High Court ‘ in any such proceed-
ing as aforesaid” to grant permission to
such party - to appeal against the seme
to the Priwy Council. The tords “in
any such proceeding as aforesaid” must,
I think, refer to the proceedinfs speci-
fied in Cl. 37.

It may be suggested that, inasmuch as-
the expression used in Cl. 38 is *‘ preli-
minary or interlocutory judgment, decree
or order’” whereas in Cl. 13 the word

‘judgment’’ is used, His Majesty in
Cl. 13 must have intended to have al-
lowed an appeal to the High Court only
from a final judgment. I am of the opi-
nion that this is not the case, and that
Cl. 38 must be read in coznexion with
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Cl. 87, the expression ‘* preliminary or
interlocutory judgment, decree or order”
being used in contradistinction to the
expression °‘ final judgment, decrée or
order’’ employed in Cl. 87. The Lstters

Patent themselves, treated as a whole,.

therefore, give ht;tle assisfance in con-
struing the word * judgment”’ as used
in CL 13..

It is apparent from the excepblons
made by Cl. 13 to the general right of
appeal thereby conferrel, that the word

“judgment” is intended to eover an order
as well as a decreo. Three criteria have
been suggested as means for determining
whether or not .an order is appealable
within the meaning of the Article. The
first i3 that adopted by the Madras High
Court in 1868, where & judgment is
stated to have the meaning of

“any decision or determination affecting
the rights or the interest of any suitor or
applicant.”

The second is that adopted by the
Calcutta High Court in 1872 and which
has on very many occasions been des-
cribed‘a.s classical. According to this

view, judgment’” means-

“a deemlon which affects the msrits of the
question between the parties by determining
some right or liability’’

and it is immaterial whether it is
final, or merely prelxm1nary or interlocu-
tary. It'is this view which Mr. Hay
presses on us. The third criterion, which
is that suggested by Mr. Young, and
‘.Which may be described in coatradistine-
tior. to the others as the modern view,
- being that laid down by the Chief Jus-
ticé of the Madras High Court in 1910,
and adopted by the late Chief Justice of
this Court in 1924. According to this
_vView, the test is whether or not the

etfect of the adjudication

‘ is to put an end to the suit or proceedmg
0 far as the Court bafore which the suit or
proceeding is pending is conearned, or if its
effect, if it is not complied with, is to put an
end to the suit or proceeding’’;

if it has this effect the adjudication
is a judgment ; otherwise not.

As is pointed out in the order of refe-
rence, it is undersirable that, as soon ag
a preliminary point of law is decided
against a defendant, he should be at
liberty to. appeal and to hold up a ecase
indefinitely, and in a suit with maay
legal points there might be many preli-
minary appeals. Against this view it is

urged that the necessity of paying heavy .

Court-fees might act as a deterrent, al-

though there would be no such necessity
in High Courts to which the Court-fees
Act is not applicable. It is further urged
that the mere fact that an appeal is filed
would not of itself prevent the Judge on
the original side from going on with the
case, although the tendency would un-
doubtedly be for him to postpone the
hearing and thus save himself, possibly,
2 large amount of useless labour in tak-
ing evidence and delivering a judgment
on the facts which might be rendered
nugatory by the success of the appeal on
the legal points. Such a system of pre-
liminary appeals on law wmight indeed
have its conveniences if it were practic-

“able, as it seems to be in England, to

obtain a decision of the -appellate side
within a few days of the delivery of the
order on the original side. There can be
no question, however, to my mind, but
that the balance of convenience prepon-
derates in favour of a narrower construe-
tion. While the inconvenience to which
2 pa.rblcula,r construotlon of the word
“ judgment” may lead isno reason for
not adopting it, if on its plain meaning
it must be so consﬁrued, yet if the infer-
pretation is doubtful, the ecircuwmsbtance
is to be taken into account, for it is a
logitimate assumption that His Majesty
must be taken to have meant that the
operation of the Listters Patent should
tend to coavenience rather than fo-in-
convenience.

A large number of aubhorlbles of this
and other High Courts have been ecited
to us, and these authorities I propose, as
briefly as possible to review, taking them
Court by Court and in chronological
order. The earlier view of the Madras
High Court has not found favour and the
view which to a large extent, to outward
appexrance, holds the field is that en-
unciated by the Calcutta High Court in
1872. It may be urged that if is un-
desirable to disturb a long current of}
judicial authority, bub in my opininz,
the principle of stare decisis has far
less applicability to the law of pro-
cedure than to that of substantive
law, and I thiak, when the authn~-
rities are examined, they will be found
to be far less unanimously in favour of
the principle contended for by Mr. Hay
than, at the oufsel, ws were led to
suppose.

The decision to which T have just re-
ferred is that of The Justices of the
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Peace for Calcutta v. The Oriental Gas
Co. Iid. (4). At p. 4582 of the Report,
Couch, C. J., in delivering the judgment
of the Court on a preliminary objection
that no appeal lay under Cl. 15-of fhe
Listters Patent of 1865 (corresponding to
Cl. 18, Rangoon Listters Patent) gave a
definition of a judgment which has been
very frequently repeated. The definition
ig as follows :

“ We think that * judgment” in CL 15
means & decision which affects the merits of
the question between the parties by determin-
ing some right or liability, It may be either
final, or preliminary or interlocubory, the
difference bebween them being that a final
judgment determines the whole cause or suib
and a preliminary or inferlocutory judgment
determines only. a part of it, leaving ofher
maiters to bs determined. Both classes are
provided for in Cls. 39 and 40 (corresponding
to Cls. 87 and 38, Rangoon Ietters Patent) of
the Charber. An order, such as that befors us,
which only a.uthorizes 2 proceeding %o be
taken for the defermination of the question
between the parties, cannob be considered a
judgment.,’”

The order which was before the Court
was an order refusing to issue a writ of
mandamus to the Justices, It was
pointed out-that a mandamus if issued
would not be peremptory, bubt merely to
do certain things, or to show cause to the
contrary ; so that the order of the Judge
does not determine ny question what-
ever between the parties -:. it only ini-
" tiates the proceedings by Wh]ch the lia-
bility of the Justices to make compen-
sation will be ascertained'and determined,
Consequently, the order is not & ]udg-
ment. The interprefation of Judgment
by the High Court of Madras in 1868 is
referred to only to be disapproved as
being too wide. It would, the learned
Chief Justice remarked, put it in the
power of a vexatious litigant to appeal
against all discretionary orders which
the Judge of original jurisdiction may
make in the course of the suit, with no
result, as such orders would have to be,
as a matter of course, confirmed ; and,
fur(;her, it would give a far more exﬁeu-

sive right of appeal against the orders of -

the Judge of the original side of the
Hizh Court than exists against the orders
_of a Judge of original jurisdiction in the
mofussil ; which he did nof. think it at
all probable that Her Majesty intended.
Then comes the passage which I have
quoted at length. He then proceeds fo
deal with the contention that the Cal-
cutta High Court had already put a

+ merely regulating the procedure

1929

wider construction on Cl. 15 by enter-
taining appeals in cases where the plaint
had been rejected as insufficient, or as
showing that the claim is barred by
limitation, and also in cases where orders
had been made in execution. These in
his opinion were within his definition,
and he went on to say :

“ There is an obvious difference batween an
order for the admission of a plaint and an
order for ifs reJecfuon. The former determines
nothing, but is merely the first step towards
putting the case in a shape for determination.
The latter dstermines finally so far as the
Court which makes the order is concerned that
the suit, as brought, will not lie. The deci-
sion, therefore is a judgment in the proper
sense of the term ”

This passage enshrines the third ecri-
terion which I have mentioned aboves,
and which was amply sufficient for the
detiermination of the point as issue in
the case and which was, I think, the
criterion according to which the Court
did decide it.  Unfortunately, in some
subsequent decisions this has been over-
looked and stress has been laid on the
dietum that the test is that the decision
must be one
“ which affects the merits of the question be-
tween the parties by determining some rlght
or liability,”

Th1s deﬁmblon if stress be laid on the
words *‘ some nght or liability,” is un-
necessarily wide ; if all the gqualifica-
tions are taken into account, -it may be
too narrow, as excluding orders which,
although they relate to procedure, may
have the effect of finally deciding the
question in issue so far as the Court
passing them is concerned.

In Hubbeeb v. Joosub (7),it was held
that an appeal lies from an order grant-
ing leave to the plaintiff to institute. a
suit under Cl. 12, Calcutta Lietters Pat-
ent. Referring to the Madras decision
of 1868, the same learned Chief Justice
said that he agreed with the conclusion
that the order was appealable, because it
was nof a mere formal order or .an order
in the
suif, but had the effect of giving a juris-
diction.fo the Qourt which it otherwise’
would not have, and that it did * deter-
mine some right ”’ ‘between the parties,
namely the right to sue in a particular
Court and to compel the defendants who
are nob within its Junsdlctlon to cowe in
and defend the suit on pain of having an
ex-parte decree passed against them.

(7) [1874] 13 B, L, R, 103
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This is an obvious reference to his own
previous definition, but he appears to
have ignored the qualifications of it
which he himself had made. From the
point of view of ** merits,” anything less
meritorious than the question whether a
litigant shall be allowed to bring his
suit in one Court'rather than in another
it is difficult to conceive, for in theory
His Majesty extends equal justice o all
his subjects in all his Courts.

Ebrahim v. Fuckhrunissa Begum (5)
is a case which has a close resemblance
to that now under reference. On the
settlement of issues the Judge held that
a cerbain hibbanamah was invalid, buj
raised two issues as to a will. The effect
of the decision was to allow the suit to
proceed. Garth, C.J., toock the preli-
minary point that an appeal did not lie,
the suit not having been dismissed. * The
matber was argued and it was held by the
learned Chief Justice {Markby, J., not
dissenting), that the decision of the ori-
ginal side was not a “‘judgment’’ and that
the appeal did not lie. - He held that the
word “‘judgment’” means a judgment or
decree which decides the case one way or

" the other in its entirety, and that it does
nob mean a decision or order of an infer-
locubory nature, which merely decides
some isolated point, ‘‘not affecting the
merits or result of the whole suit.” He
appears to have .regarded ‘‘merits” as

synonymous with -“‘results of the whole

suit.” He distinguished the cases of the
rejection of a plaint or the admission of a
suit as debermining whether the plaintiff
Las or has not a right to sue at all in the
particular case, and ‘went on to point out
the possibility, if such appeals lay, of
having three or four appeals all pending
in one cause at the same time, and all
proceeding contemporaneously with the
‘trinl of the suit in the Court below.

In Mt. Brij Coomaree v. Ramrick-
dass (8) it was held that an order refu-
sing to stay the issue of probate and the
discharge of the receiver appointed in a
probate action isa ‘‘judgment”’ within
the meaning of Cl. 15. By the judgment in
the action probate had been ordered to issue
to the respondent and the receiver ordered
$o be dischargec. The appellant, being
about to appeal, asked for a stay which

“the Judge refused. On appeal, Maclean,
C. J., referred to Sir Richard Couch’s
defnition, which he said was becoming

{8} [1901] 5 C. W. N, 781, )

classical, and stated that he coneurred in
it, but that it was not exhaustive. He
said that as the result of the appeal from
the decree in the action, a new and im-
portant question had arisen, whether
under the ecircumstances the respondent
ought to be given control of a large estate,
which, if answered in the affirmative,
might have the possible effect of render-
ing the appeal from the decree entirely
infructuous. I think that, in referring to
Sir Richard Couch’s definition. be had in
mind its qualifications, and was of the opi-
nion that the order appealed from mighf
for all practical purposes finally deter-
mine the rights of the parties to the
estabe, for the reason that when the ap-
peal from the decree came to be decided,
there might be no estate left. He thought
his decision was consistent with the ob-
servations of their Liordships of the Privy
Council in Hurrish Chunder Chowdhry
v. Kalisundari Debi (9), when ‘dealing
with the'interpretation of the word ‘‘judg-
ment” in,01.:15, that *‘Mr. Pontifex, J., had
in fact,”’ exercised a judicial discrefion
and had come to a decision of great impor-
tance which if it remained, would entirely

- conclude any right of Kalisundari to an

execubion of this suit. His view, there-
fore, was that the test to be applied is
whether the order is conclusive of the
righés of the parties to the suit. Whether
he correctly applied .the test is another
matter. -

In Budhu Lal v. Chattu Gope (3),
sanction to prosecute the plaintiff in a
suit in the Presidency Small Cause Court
was refused bya Judge of that Court.
The defendant applied to the original
side of the High Court for a reversal of
the order and obtained an order .of re-
mand to the Small Cause Court Judge.
It was held on appeal  that the order .of
remand was a ‘‘judgment.” The learned
Judges appear to have adopted the defi-
nition of Sir Richard Couch wibthout ifs
qualification. The decision of 3ir
Richard Garth was applied in a some- -
what technical manner, tue learned Chief
Justice holding that the decision of the
question as to whether the statemeuts
were made in 2 judieial proceeding was
one which affected the merits or result of
“the entire matter,” for if it had been de-
cided one way, viz., in favour of the ap-
plicants’ contention it would have puban

{9) (18821 9 Cal. 482=101. A.4=12 C. Li. R,
511==4 Sar. 407 (P.C.},
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end to the plooeeclmv altogether. The
“entire matter”’ was whether there should
be another enquiry by the Small Cause
Court Judge, which might or might not
vesult in a further enquiry by a Magis-
trate, which might have one of two re-
sults.
In Sarat Chandm Sarkar v. Maihar
Stone and Lime Co. Ltd. {10), an order
_setting aside an abatement was held %o
be 2 “judgment,” the reason assigned by
Richardson, J., being that it deprived
the party in whose favour the abatement
operates as & valuable right. An equally
good reason would be that an abatement
has the practical effect of dismissing the
suit and eoncludes the rights of the par-
ties so far as the Court in which the suib
is brought is concerned.

With this may be compared the deeci-
sion of the same Bzuch in Maharas
Kishore Khanna v. Kiran Shashi Dasi
(11), that no appeal lies from an order
under 0. 9, R. 9, Civil P. C., restoring,
a suit. There is no discussion of the

prineiple, and the decision seems to be

inconsistent with that in Sarat Chandra
Sarkar v. Maihar Stone and Lime Co.
- Ltd. {10).
Inow come to the decisions of the
"‘Madras High-Court. The earliest is that
* to which I have already made reference,

namely, that in De‘Souza v. Coles (12)-

where it was held by. Bittleston, J., that
a Judgment ‘cannot be limited to a final

judgment in a suib—nor indeed to a judg--

ment in a suit at all —but must be held to
have the more general meaning of any de-
cision or determination affecting the
rights or the interests of any suitor or ap-
plicant.”

The learnel Judge held that the Iandu-

age of Cl. 15 is so general that if is.

“impossible to prescribs any limits to the right
of appeal founded upon the nature of the order
or decree appealed from.”’

The actual decision was that an appeal
lies from an order of a Judge exercising
original jurisdiction, refusing to give
leave to institute a suit on the original
side in a case in which the cause of action
has arisen in part within the ordinary
origsinal jurisdiction of the High Court.
It might have been ‘given on grounds less
sweeping than the principle adopted.
This prineiple may possibly be a logical
deduction  from the language of the

(10) A. 1. R. 1922 Cal. 885=40 Cal. 62.
11) A. 1. R. 2922 Cal. 407=43 Cal. 616,
(12) [1868] 3 M. H. C. 384,

Lietters 'not found

favour.

The next case to which I will refer is
Tuljaram Row v. Alagappa Cheltiar (2).
The Full Bench, after an exhaustive re-
view of the authorities, held that an
order of a single Judge on the original
side refusing to frame an issue asked for
by one of the parties -is not a judgment
within Cl.156. De Souza v. Coles (19)
was commented on the wide inbterpreta-
tion of the expression “‘judgment” being
disaypproved, the decision of Garth, C. J.,
in Ebrahim v Fuckhrunissa Begum (5)
was approved, and no less than four cases
in the Madras High Court were either
disapproved - or dissented from. At p. 7
of the report, Sir Arnold White, C. J,,
enunciated a test of what is a judgmens
for the purpose of Cl. 15 in these words:

“The fest seems to me to be not what is the
form of ths adjudication, but what is its effect
in the suif or procesding in which it is made.
If its effect, whatever its form may be, aund
whatever may b3 the nature of the application
on which it is made, is to put an end to the
suit or proceeding so far as the Court before
which the suit or proczeding is pending is
concsrned, orif its effech, if it is not com-
plied with, is to put an end to the suif or
proceeding; I think the adjudiecation is a
judgment within the meaning of the clause.
An adjudication on an application which is
nothing more than a step towards obtaining
@ final adjudication in the suit is not, in my .
opinion, a judgment within the maa.nmg of
the Listters Patent.”

Applymg this prineciple, he was of the
opinion that an order under the Adminis-
trator.Generals Act giving the Admiuis-
trator-General a commission at a fixed
rate, an order dismissing an application
by the assignee of a plaintiff to be brought

Patent, but it has

02 the record, an order dismissing a peti-

tion to receive a sum of money as security
for costs of an appeal, an order refusing a
stay of execufion, an adjudication based
on a refusal to exercise discrebion, if its
effect is to dispose of the suibt so far uas
the Court making it is concerned, an
order refusing to issue a mandamus [here-
in differing from the Justices of the pease
for Caleutta v. The Oriental Gas Co. (4),1
an order refusing to eonfirm an award, an
order refusing to set -aside an award, an
order refusing to extend the time for
giving securibty for costs, an order setting
aside a judgment and a decree and direct-
ing a remand, an order digmissing a
Judge’s summons to show cause why leave
granted under Cl. 12 should not be ros-
cinded, an order under Cl. 12 giving leave
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to sue and an order made on an applica-
$ion to revoke a submission to arbifrabion,
are all appealable. On the other hand
he held that an order fixing a date for the
hearing and an order allowing or refusing
a commission fail to satisfy the test.
Krlshna,swa,my Ayyar, J., distinguished
between 4 * preliminary or mberlocubory
judgment ” and an 1nterlocutory order”
and was of the opunon that the latter
was not a ** judgment,”” he having previ-
ously quoted with approval the definition
of an order in Black on Judgments as
being :

‘“ the mandafbe or determination of the Court

upon some subsidiary or collateral matter ari-

sing in action, not disposing of the merits buf
adjudicating a preliminary point or direching
some steps in the proceedings.”

Discussing the Justices of the Peace for
Calcutta v The Oriental Gas Co. (4), his
view was that in one respect fthe defi-
nition of Sir Robert Couch was too nar-

row, for a decision which determines the -

eause or proceedings so far ag the parti-
~ cular Court is concerned, though it refuses
to adjudge the merifs, must also be
deemed to be a judgment ; for otherwise
thé rejection of a plaint for defect of form
or insufficiency of Court-fee, or its return
for wan$ of jurisdiction, would not be a
judgment.

In Kanlal Bhoya v. Balaram Parama-
sukdoss (18), an order having been passed

directing security to be given by the

defendant for the amount claimed and
not having been appealed against, . a
subsequert order cancelling the original
order and directing the return of the
sveuriby and that the suit should proceed
as an ordinary suit was held to be a
Judomenb *  Sir Walter Schwabe, C.J.,
was satisfied that the order satisfied a.ll
definitions previously attempted. Coutts-

Trotter, J., resolved his doubts by hold-

ing-that the order was a judgment:

*“ because it might result in shutting out
the defendant from the Court altogether.”’

If that had been the inevitable result of
the order I should have been disposed to
agree with him.

In Sonachallam Pillay v. Kumaravelu
Chettiar (14), it was held that an order
of a single Judge in the admission Court
refusing to stay 2xecution of the decree
of a mofussil Court pending the appeal
was a judgment. XKrishnan, J., professed
o follow the dictum of Sir Arnold White,

C. J., while Waller, J., was apparently
prepared to go so far as to accept the wide
interpretation of Bittleston, J., in De
Souza v. Coles (12), that it is jmpossible
to set any limits to the right of appeal
founded on the nature of the order or
decree appealed against. I think that
this case and that last cited show a ten-
deney to try to avoid the implications of
the previous Full Bench decision.

The first decision of the Bombay High
Court to which we have been referred is
that of Miya Mohamed v. Zorabi (15),
where it was held that an order directing
the issue of a commission to examine a
witness was not a judgment, inasmuch as
it merely regulated the procedure for his
examination. I need only say that an
order of his nature would seem to fail to
satisfy any test which has ever been
suggested, with the exception of that sug-
gested in De Souza v. Colés (1).

. In Charandas Chatturbhuy v. Chhagan-
lal Pitambardas (16), the plaintiff had
agreed fio sell to the defendant certain
goods, which the defendant in turn . had
agreed to sell to one Alibhoy. The plain-
tiff having filed a suit against the defen-
dant for breach of contract, the defendant,
who claimed a right fo be indemnified by
Alibhoy, obtained leave, under the third
party procedure which had been intro-
duced by ‘rules framed by the Bombay

-High Court to serve a third party notice

on him. Alibhoy having appeared, the
defendant sought a direction from the
Original Side Judge under R.130 and
131 that Alibhoy be at liberty to appear
at the frial of the suit and the question
in issue between him and the defendant
be tried simultaneously with the ques-
tions in issue between the plaintiff and
the defendant. The Judge having by his
order refuged to give such a direction, it
was held on appeal that the order was
not a ]udgmenﬁ " The definition of
Couch, C. J., in the Justices of the Peace
for Calcutta v. The Oriental Gas Co. 14),

was quoted as having been consistently
approved of by all the High Courts, and
the case was held not o come within that
definition, the reason being that nothiLg
had been decided which affected the
merits of those questions between the
defendant and Allibhoy, by determining
any right or liabiliby between them. If
may be noted that the case would equally

(13) A.I. R. 1923 Mad. 44.

{14) A,I. R. 19%4 Mad. 597= 47 Mad. 316,

(15) [1909] 11 Bom. L. R. 241 = 2 I, C. 157,
16) A. L. R. 1921 Bom. 320 == 45 Bom. 428,
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have failed to satisfy the test suggested
by Sir Arnold White in Tuljeram Row
v. Alagappa Chettiar (2).

* In Nagindas Motilal v. Nilaji Moroba
(17), it was held that an appeal lies uuder
Cl. 15, Listters Patent, from an order
of a Division Court refusing to excuse
delay in filing an application for a certifi-
cate of appeal to the Privy Counecil.
Decisions that merely infroductory orders
on matters of procedure or otherwise ave
not judgments within the meaning of
Cl. 15 are distinguished as being essenti-
ally different in that they can in no way
be said finally to end or determine the
litigation and so do not fulfil the test

adopted by the Madras High Court in’

Tuljaram Row v. Alagappa Chettiar (2).
It is pointed out that the refusal to ex-
cuse the delay and the consequent refusal
to entertain the petition for the necessary
cerfificate of appeal to the Privy Council
amounts to a final decision and put an
end to the litigation so far as the High
Court is coneerned. )

In Goverdhanlaljc Maharaj v. Chan-
draprabhavati (18), it was held that a
finding that a suit for increase in the rate
of maintenance fizxed by a consent decree
is maintainable, is not & = judgment ”’
within the meaning of Cl. 15. Sir Nor-
man Macleod, C. J., in delivering the
judgment of the Court! observed that Sir
Richard Couch’s attempt at a definition.
had not prevented lengthy argument bheing
brought forward in each case as it came
up as to whether it was a judgment or not
and that for himself he preferred to .con-
sider each decision as it came before him
and form his own opinion. The succeed-
ing passage is highly relevant to the pre-
sent reference and I will quote it in full.

‘“ For the purposes of this case fo my mind
the distinction bstween decisions and orders
thereon which stand by themselves, and deci-
sions on a single issue in a suit, is a very real
one., It is not desirable on general principles
that a suif gshould be tried piecemeal, and a
decision on an issue to the effect that the trial
of the suit should proceed can never fo my,
mind amount to & judgmsent. If in this case
the Judge had Jecided "that the suit was not
maintainsble and had dismissed the suit, then
undoubtedly an appeal would lie against that
devision. But in this case the Judge has de-
cided that the suit should proceed. He will
then consider the remaining issues in $he suis,
whether the plaintiff should be granted in the
circumstiances of the case increased mainten-
ance, or not, and when he has decided thab
question there will be a judgment, against

(17} A. 1. R. 1924 Bom. 399 == 48 Bom, 442,
(18) A.LR. 1926 Bem. 136.

which all the arguments which are now soughf
to b2 raigad against the decision on this issue
can be placed bafore ths Court. We are not
shufting oub the defendant from any objection
which 'he may eventually bs advised to raise
against the final decree in the suit. We are
mazrely pointing ouf that so far nothing has
bsen decided -with regard to the rights and
liabilities of the- parties, thers is only a deci-
sion tha$ ths suit shouldproceed and against
that decision no appeal lies.”

We have not been referred to any deci-
sion of the Allahabad High Court. It
should be noted that neither this High
Court nor the Punjab High Court possess
ordinary original eivil jurisdiction, and
that the Lietters Patent Appeals in those
Courts to which reference will be made
ave all appeals from the decision ofa
Judge exercising appellate jurisdiction.

Before the enactment of the Civil Pro-
cedure Code of 1908, that Cou.t had ap-
parently taken the view that notwith-
standing Cl. 10 of its Lietters Patent, the’
only appealable orders were those in res-
pect of . which the Code had expressly
provided for an appeal. And ‘even after

" the substitution of S. 104 of the Code of

1908 for S. 588 of the Code of 1882, the
tendency has been to take a narrow view.
Thus in Ramjas v. Mahadeo Prasad (19),
an order granbing sanction to prosecute
was held not to be a ‘ judgment, "’ the
ground being that that order did nothing
except arm the applicant with a sanction
which he could bring to the Court which
was to investigate the alleged offence.
And in Piars Lal v. Madan Lal (20), it
was held that no appeal would lie under
Cl. 10 from an order of a single Judge of
the High Court dismissing an appeal from
an order of an execution Court refusing to
set aside a sale. .The learned Judges held
that they were bound by the previouns
Full Bench decision of the Court in
Muhammad Naim-ullah Khan v. Thsan-
wlle Ehan (21), and that the enactment of
the new Code did not affect the position.

In Sadig Ali v. Anwar Ali (22); it was
‘held that Cl. 10 gave a right of appeal
from an order of & single Judge rejecting
an application to set aside the abatement
of an appeal. The test adopted was that
of Sir Arnold White, C. J., in Tyljaram

(19) [1917] 89 All. 147=86 1.C. 585=14 A.L.7J,
(20) [11%‘_9197] 39 AlL 191==39 1.C. 460=15 A.L.J,
(a1) [4155‘59]52] 14 Al 226=(1892) A.W.N. 14
(22) A.LR. 1928 AlL 44==45 AL 66,
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Row vw. Alagappa Chettiar (2), and the
order of the single Judge was held to be
““a jadicial act, and an act which did settle
once and for all, if unappealable, the rights of
the parties, ’

and, therefore, a ** judgment ” within the
meaning of Cl. 10.

Bat in T4rmael Singh v. Kanhoiya
Singk (23), 2 Bench differently constitu-
ted again followed the previous Full
Bench decision of the Court and held thatb
no appeal lay from an order of a single:
Judge rejecting an application for review
of judgment, the case of Sadig Ali v.
Amwar Ali (32), being held to be distin-
guishable for reasons which arenot given..

‘We have been referred to two cases in:
the Liahore High Court. In the earlier,
Gokal Chand v. Sanwal Das (24) the in-
terpretation of the term “ judgment  as.
used. in the Letters Patent, was very
wide. It was held to include any inter-
locutory judgment which decides so far
as the Court pronouncing it is concerned,.
whether finally or temporarily, any gques-
tion materially in issue between the par-
ties and directly affecting the subject-.
matter of the suit. The view of the Court
was that an order on an application to
stay execution pending appeal came with-
in the definition.

In the later case, Ruldu Singh v.
Sanwal. Singh (25), the earlier case
Gokal . Chand v. Sanwal Das (24), was.
nobt referred to. The trial Court had
dismissed a suib as time barred ; the

District Judge on appeal held other- -

wigs and remanded the case for trial on
the other issues ; against this order of
remand an appeal was preferred to the
High Court and was heard by a single
Judge who affirmed the decision of the
District Judge and dismissed the appeal.
From this decision there was a further
appeal under the Lietters Patent. The
‘decision of the single Judge was held to
be a “judgment” and, therefore, appeal-
able. The authorities were discussed by
Sir Shadi Lil, C.J., in delivering the
judgment of the Court, and, in his opin-
ion, the definition of Sir Arnold White
afforded & better test than that of Sir
Richard Couch. If an adjudication pub
an end to the suit or appeal, of if its
effect, if not complied with, was to put
an end to the suit or appeal, then it was

{28) A.I.R. 1923 All. 356=45 All. 535,
(24) {1920} 1 XLah. 348=55 1.C. 933=2 1..I.7.

82, K
(25} A,LR. 1922 Tah. 380==2 Lah. 186;
1929 R/7 & 8

clearly a judgment. He went on to dis-
cuss the position which arose when the
adjudication disposed merely of an appli-
cation made in a suit or appeal, and to
adopt Sir Arnold White's differentiation
between an application which is nothing
more than a step towards obtaining =
final adjudication in a suit, which would
not be a “judgment,” and an application
which is an independent proceeding an-
eillary to the suit and instituted, not as
a step towards judgment but with a view
to render the judgment effective if ob-
tained, which would be a “‘judgment.”
In the former category would be included
applications for transfer, sumnmoning wit-
nesses, issue of commission .for the ex-
amination of witnesses, adjournments,
directing & party to produce and give
inspection and framing an issue. In the
latter category would be included appli-
cations for the appointment of a receiver,
the issue of on interim ' injunetion. and,
generally, all orders which are appeal-
able under 8.104 or 0. 43, R. 1, Civil
P.C. He was of the opinion, however,
that in certain applications, such ag
those for & mandamus and for leave to
defend a saummary suit on a negotiable
instrument, the test adopted by~ Sir
Arnold White was not of practical assis-
tance. He, therefore, thought that it was
impossible to lay down any definite rule
which would meet the requirements of
every case, and that all the Court can do
in determining whetheér an order consti-
tutes a judgment is to take into conside-
ration the nature of the order and its
effect upon the civil proceeding in which
it was made. The case before the Cours
was, however, held to present no diffi-
culty, because the decision of the Judge
of the High Court undoubtedly put an
end to the appeal before him. It seems
clear that in his opinion the test most
generally applicable is whether or not
the order finally puts an end to the suit
or proceeding.

I will now refer to the cases in which
Cl. 13 of its Lietters Patent has been dis-
cussed. in this Cour. The first is Yeo
Eng Byan v. Beng Seng & Co. (1), a deci-
sion of Sir Sidney Robinson, C.J., and
Brown, J. An order of the Judge on the
Original Side, giving directions to a
commissioner, appointed under the pre-
liminary decree in a partnership suit, as
to what accounts he should and what
accounts he should not go into was held
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not to be appealable. After citing the
oftquoted definition of Couch, C.J.,in
The Justices of the Peace for Calecutia v.
The Oriental Gas Co. (4) but without the
subsequent qualifying words, the further
dictum of Couch, C. J., in Hubbeeb v.
Joosub (7)and the definition of Sir Ar-
nold White, C.d., in Tuljaram Row v.
Alagappa Chettiar (2), Robmson, C. 7.,
eonbmued

“with these dicta L am in general agreement.
1 agree that a decision which affects the merits
of the question between the parties by deter-
mining some llght or llablhty may rightly be
held to be a ‘“judgment’® and I think that an
order which merely paves the way for the
determination of the question between the
parbies cannot be considered to be a “‘judg-
ment’’ : nor can a mere formal order merely
regulating the procedure in the suif, or one
which is nothing more than 2 step towards
obtaining a final adjudication.”
- He went on to say tha.t the order before
the Court
“did not decide on the merits of the suib for
the dissolution of the partnership, nor does it
decide the rights or liabilities of the parties
to the suif so far as the partnership is con-
cerned. . It cannot be that the framers of
the Leutets Patenb intended to allow appeals
which do mnot arise directly from the suib
ifigelf.” .

Brown, J., laid stress on the. fact that

the order dld

‘“‘not purport finally to decide any of the rights
between the parties.”

We have been refeyred to the case of

Ma Mi v. Kalenthar Ammal (25-a),
a decision of Robinson, C.J., and Baguley,
J., ag to what is a final order within the
meaning of 8. 109, Civil P. C. One of
the igsues was whether the respondent
had been divorced. The Distriet Court
tried this issue first and held that she
had been divorced. This Court reversed
the decision and remanded the suit. The
applicants applied for leave to appeal to
the Privy Council on the ground that the
order of remand was a final order. -Ob-
jection was raised on the ground that this
was nof so, as it would be open to the
‘applicants o raise fhe point in appeal o
the Privy. Council when the whole cage,
was decided. While agreeing that S. 105"
(2) of the Code would not debar them
from taking this course, Sir Sidney
Robinson, C. J,, was of fthe opinion
_that if the order
effect of &emdmg finally the cardi-
nal point in the suit (as it would
have had in thé case before him), it must
" be held to be a final order for which leave

(95-3) A.I. R.1925 Rang. 147,

in question had the
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to appeal should be granted. Xere he
was following the decision of their Liord-
ships of the Privy. Council in the ecase of
Saiyid Muzhar Hossein v. Mt. Bodha
Bibi (25-b), where under similar ocircum-
stances they granted special leave to ap-
peal. Mp Hay argues that in the appeal
from which this: referﬁnce arises, the
issues decided adaxust  him are cardinal
points the decision’ of which in the ap-
pellant’s favour would decide the suit. I
do not, howeve1 consider that decisions
on what is a “final order” under 8. 109 of
the Code are of assistance in construing
Cl, 13, Listters Patent.

. Another umeported decision is that of
Carr and J. A. Maung Gyi, JJ., (Moolla
Goolam Mahomed .- Ameena Bee Bee;
Civil First Appeal 153 of 1924). Under
a preliminary administration decree, a
commissioner had been appointed to talke
accounts. Thres questlons arose: (a) and
(b) as to a sum of money and jewellery

“alleged to have belonged to the estate of

the deceased and to have come to the
hands of the defendant, and (¢) a house
which the plaintiff claimed as belonging
to the esfate aud which the defendant
claimed as her own property. Before the
commissioner the parties agreed that
a receiver should be gppointed to file a

. suit to detérmine. the ownership of the
“house, and a receiver was appointed, but

no suit was filed. The commissioner re-
corded evidence on the other two issues,
and came to findings thereon. Thoe matter
then came before May Oung, J., who
passed an order reversing the commis-
sioner’'s finding as regards one of the
igsues and modifying it as regards the
other.. He also commented on the fact that
no suit as regards the house had been filed
and said that he would fix a day to try the
remaining issue, i.6., as to whom the house
belonged. The plaintiff appealed from
this order, so far as it decided the first
two issues. The preliminary’ objection
was taken thab no &ppeal lay, the order
not being a ‘‘judgment.” . A number of
authorities including Yeo Eng Byan v.-
Beng Seng & Co. (1) worc cited but not
discussed, with the exception that the
definition of Couch, C. J., in  The
Justices of the Peace for Calcutia v. The
Oriental Gas Co. {4£) was quoted at length
{(but without its qualifications) and was.
stated to have been generally accepted.
The decision appealed against was held
(25b) [1894] 17 A1l 112=221. A, 1 (P. C.).
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50 be a “judgment’” as it was a determi-
nation of the rights of the parties as re-
gards two of three issues,

“'dnal as far as concerns the original sids of
this Court, and that the Judge or his successor
could not in his final judgmeunt reverse the
{indings already arrived at.”

From this conclusion I must respect-
fully differ. '

In Modljee Dharsee & Co. v. M. H.
Moolla (26) the appellate side, on an ap-
plication to stay execution of a decree

pending appeal therefrom ordered a stay,’

“‘she security already given being accepted,
with liberby to the respondent .to apply for
iresh or further security, if it is decided that
‘the securiby given is invalid or insufficient.”

The Judge on the original side after
enguiry accepted the security as wvalid
and sufficient. On appeal from his order
it was held by the Bench (Heald and
Chari, JJ.), that it did not determineany
right or liability which arose between

the parties on the original side, and was .

not, therefore, a ‘‘judgment.” In dis-
cussing “'the new classic” case of The
Justices of the Peace for Calcutia v. The
Oriental Gas Co.
that the expression “affects the merits of
the case by determining some right or
liability” was not intended to cover the
determinabion of every right or liability,
as was shown by the succeeding sentence
where Couch, C. J., states that a final
judgment determines the whole case or
suit and a preliminary or interlocutory
judgment determines only a part of . it.

It seems to me eclear that the learned

Judges would not have held that a find-

ing on a preliminary issue which had the

g‘ﬁect of allowing a suib to proceed was a
judgment.” .

This case was followed, this time by
Heald and Lentaigne, JJ., in Mahomed
Hussain v. Hoossain Hamadanee & +Co.
{27) where they held that an order of dis-
missal of an application for the examina-
$ion of a witness on comimission is not a
judgment, Tuljaram Rao v. Alagappa
Chettiar (2) being cited as showing thab
a refusal to issue.a commission
“is a purely ;interlocutory order and not a
judgment terminating a suit or other proceed-
ings ov alfecting fhe merits,”:

It was again followed by the same
Bench in Mencaw Singh v. Sucha Singh

{28) where they held that an order under

0. 388, BR. _éz,ACiyji»l P.:C., directing the de-

(4), it was observed

(26) A. L. R. 1995 Rang. 225—=3 Rang. 955.
(27) A, I. R. 1925 Rang. 290=3 Rang. 293.
{28) A. 1. R. 995 Rang. 267=3 Rang. 307:
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fendant to give security before judgment
did not come within Cl. 13, Letters
Patent.

In Sooniram Jeetmul v. B. D. Tote &
Co. (unreporbed Civil Misec. No. 82 of
1995), Sir Guy Rubledge, C. J., and
Maung Ba, J-, dealt with an appeal from
an order of the Judge on the original side
giving leave to institute a. suit on . the
ground that part of the cause of action
arose in Rangoon. The appeal is stated
to have been admitted on the authority
of De Souza v. Coles (12) and Hubbéed v.
Joosub (5), but there is no discussion.

Arumugam Chettyar v. Kanappa Chet-
tyar (29), cited to us, is merely a deci-
gion that where an appeal from an order
is allowed by the Civil Procedure Code,
such an order is to be construed as a
“judgment’’ and is not in point.

In Hajee Tar Makomed v. Zulaikha
Bai (6) a suit was filed on the original
gside for the administration of the estate

‘of one Hsak Vally Mahomed, the allega-

tion of the plaintiff being that Hsak and
the defendants were partners in a business
carried on in Rangoon and the Shan
States. The defendants took the preli-
minary objection that the original side
had no jurisdichion because the business
was not ecarried on in Rangoon. - The
learned Judge tried as a preliminary issue
the question whether or not this Court
had jurisdiction, and found that it had,
inasmuch as the business was carried on
partly. in Rangoon. The defendants
claimed to be entitled to appeal from this
finding, which was a finding on a preli-
minary issue, on the ground that it was a
“judgment” within the meaning of Cl.-13.
On the authority of Sooniram Jeetmul v.
RBR.D. Tatd & Co. (unreported ; supra)
and the two cases therein referred to, it
was held by Heald and Darwood, JJ.,
that an appeal lay. After having pointed
out that in Hubbeeb v. Joosub (7) some
doubt had been cast on some of the reasons
given for the decision in De Sou:c v.
Coles (12) and that De Souza v. Coles (12)
was an appeal not from a finding that a
Court had jurisdiction but from an order
refusing to give leave to institute the suit
in the High Court, the learned Judges
went on fo say :

“If is, however, clearly desirable that an ap-

peal should lie since.otherwise much time
and money might be wasted in a Court which

{29) -A. 1. R. 1927 Rang. 139=5 Rang. 99.
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might ultimately be found to have no juris-
diction.””

The logical corollary of this decision if
it is correct, appears to be that the deci-
sion on any preliminary issue, if its effect
is to allow a suit to proceed, is appeal-
able. Bub with all respect I am unable
to agree with either the decision or the
grounds on which it is based. The argu-
mentum ab inconvenients is not in itself

conclusive, a.rid, as I have already indi-

cated in my opinion, the balance of con-
venience is the other way. The reasoning
in Hubbeeb v. Joosub (7) on which the
case is really based is not convincing, the
right between the parties which it deber-
mined being merely the right to compel
defendants who are out of the jurisdiction
to defend the suit in the High Court
rather than to defend it in the Court of
~ the local area where they are resident.
1f it is to be supported at all, it can, I
think, be supported only on the prineiple
adopted by Bittleston, J., in De Souza v.
Coles (192), a principle which has since'its
enunciation found little favour except in
the judgment of Wallis, J., in Sona-
chalam Pillai v. Kumaravelu Pillai (14).

In Abowath v. Abowath (30), the obser-

vations before cited of Robinson, C. J., in"

Yeo Eng Byan v. Beng Seng & Co. (1),
were again quoted and applied by Sir
Guy Rautledge, C. J., apd Carr, J., and it
. 'was held that an order of the Judge sit-
ting on the original side directing the
"return of an award to the arbitrators to
enable them to file it according to the
proper procedure was not a “judgment”’
because the Judge had not purported
finally to decide any right between the
parties.

The last case clted to us was Syed -

Khan v. Syed Ebrahim (31), a decision
of Sir Guy Rutledge. C. J., and Brown, J.,
as to what is a “final order” within bhe
meaning of S. 109, Civil P. C. The plain-
tiff filed a suit in a District Court claim-
ing a right of pre-empfion under Moha-

medan law. The District Court dismissed,

the suit on the ground that such right
did not existiin Burma. In October 1925
the High Court on appeal held that the
right did exist, and reversing the deci-

sion of the District Court, remanded the -

ease for trial. The plaintiff won on the
merits and the High Court on appeal con-
firmed the decision in- May 1927. The
defendant applied for leave to appeal to

- (80) A.1.R. 1928 Rang. 110=6 Rang. 25.
\31) A, 1. R. 1928 Raung. 132—6 Rang. 169.

His Majesty in Council not only against
the profits decided in May 1927, but alsc
against the point decided in October 1925.
It was held that the question of the right
of pre-emption was a cardinal issue bet-
ween the parties which was finally deci-
ded in October 1925, that it was a ‘‘final
order”’ within the mganring of 8. 109 ;
that the defendant could have then ap-
plied for leave ; that the question of pre-
emption was not in dispute when the
case was finally decided in May 19927 ;
and that the defendant could nob again
raise the point over again in applying for
leave to appeal against the points decided
in May 1927. The Court, however, hold--
ing that there were two other substantial
points of law, gave leave to appeal there-
on. Unfortunately, the appeal dropped
owing to the defendant failing to give
security and the opporbunity or obtain-
ing the views of their Liordships of the
Privy Council as to the correctness of the
decision that leave should not be given in
respect of the issue of pre-emption was
lost. It may be noted also that the case
of Ma Mi v. Kalenthar Ammal (25a) in
which Sir Sidney Robinson, C. J., had
expressed a view apparently contrary to
that enunciated by 3ir Guy Rutledge was
not before the Court. However, as [ have
said before, cases on the mearing of the
expression “final order’’ are of little assis-
tance in the ba,sk of interpreting the-
term “‘judgment.”

From this review, it is clear that the
view taken by Biftleston, J., in De Sou.a
v. Coles (12) that every adjudication is a
judgment has been disapproved in the-
vast majority of the decisions, and it is
practically common ground that some test
must be adopted. The definition of Sir
Richard Couch, C. J., in The Justices of
the Peace for Calcutia v. The Oriental
Gas Co. (4) pressed upon us by Mr. Hay,
if isolated from its context, has been not
infrequently cited and treated as conclu-
sive without discussion. Taken with its
qualifications it conbains the germ.of the-
later doctrine enunciated by Sir Arnold.
White, C. J., in Tulyaram Row v. Ala-
gappa Chettiar (2) bub has been held to-

- be defective in that it apparently excludes

decisions on points of procedure which
have the effect of finally deciding ques-
tions in issue between the parties to a
suit or proceeding so far as the Courb de-
ciding them is concerned. On the other
hand, the test enunciafed by Sir Arnold-



1929 CHIDAMBARAM v. SHE.TYAR FirM (FB) (Pratt, Offg. C

White, C. J., "and adopted in Yeo Eng
Byan v. Beng Seng and Co. (L), the key-
‘aote of which ig finalify in relabion o
the Court passing the order, has the merif
of simplicity and, as pointed oub by Sir
Shadi Inl, C. J., in Ruldu Singh v. San-
wal Singh (24), affords a working rule in
respect of the great majority of inferlocu-
~bory orders. I am of the opinion that in

.the decision of the question referred to us
it should be applied. And, in applyiag
i, I am fgrtified by the opinion of Sir
Richard Garth, C. J., EHbrahim v. Fuc-
Ekhrunissa Begum (5), that the decision on
an issue which has the effect of allowing

& suib to proceed does not
“affec the merits or result of the whole suit’’

in that it does not decide the case one
way or another, and is, therefore, not a
e ]udgmenf " Pub in anobher way, it does
not ~ shut out ”’ the defendant.

If the contention pressed on us by Mr.
Hay were to succeed, it would seem al-
.most inevitably to follow that if no ap-
peal is preferred from an order deciding a
preliminary issue having such effect the
.party against whom the issue is decided
.cannot raise the point in an appeal from
-the decree in the suit. And,so far as I
am aware, this has never been held by
.any Court in India. The question of what
is a final order within the meaning of
8. 109, Civil P. C., is not, in my opinion,

analogous. If it were, I should be inclined ™
4o hold that Syed Khan v. Syed Ebra-

him (81) had been wrongly decided.

5 ig suggested to us that the decision
of a preliminary issue.is final so far as
the Court which decides it .is concerned,
and this was so held by this Court in
Moolla Goolam Mahomzed v. Ameena Bee
Bee (unreported ; supra.). That the de-
cision of a Judge on a preliminary issue
.is not binding on his successor ‘'was held
by the late chief Court of Liower Burma
in Ma Nyo v. Ma Yauk (32), the sound-
mness of which hag never been questioned.
If the decision is not binding on his suc-
-eessor, 1 see no reason why the Judge
himself, on a more mature consideration,
should not be allowed to change his
mind.

The contention of Mr. Hay may be sub-
jected to the touchsfone of a practical
sest. The learned Judge on the Original
Side in the case out of which this refer-
ance has arisen, mghb orally have ex-
presqed his opinion oun fhe preliminary

3 2) [1908] 4L B. R. 956,
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issues and allowed the case o proceed.
In that case there would have been no
wrikten order from which an appeal could
have been presented. This dzﬁiculty
might .perhaps have been surmounted in
some such manner as by filing an affidavib
setting out- what the learned Judge had
said. Bub the learned Judge might equal-
ly well have contented himself by inti-
mating that he would hear the evidence
and at the end of the case would deliver
a judgment covering all the issues. In
this last event the parties would have
known perfectly well what was in his
mind, but the party against whom it was
practlca.liy cortain that the issue had been
decided would have been powerless o ap-
peal. All three possible courses would:
have been equally legitimate, and it
seems incongruous that the question of
whether or nobt an appeal lies in such &
case should depend on whethsr the learn-
ed Judge had stated, or even written, his
determ1nat1on on a preliminary issue.

For . these reasons my answer ‘to the
question referred, is in the negatlve

If the view which I have taken-is:cor-
rect, it follows that certain cases in this
Oourt have been wrongly decided, aund
that they should be overruled. These
cases are Moolla Goolam Mahomed ~.
Ameena Bee Bee; Sooniram Jeetmul V.

*RB. D. Tata and Co. (both unreported ;
‘Supra) and Hajee 1ar Mohamed v. Zulai-

kha Bai (6). -

Pratt, Offg. C. J.—In the order of
reference I have already given my reasons
for holding that the finding of the
learned Judgeon the Original Side does nob
amount toa judgment within the meaning
of Art. 13. Liebters Patens.

I have now had the ovportunity of
reading my brother Ormiston’s answer to
the reference, in which I fully concur.

In view of his exhaustive analysis of
the authorities on the subject, it seems
unnecessary to discuss them af any
length.

1 would, however, remark that I agree
with the observation of Macleod, C.J., in
Goverdhanlaljs v. Chandraprabhavats
(18) that the distinction between diei-
sions and orders, which stand by them-
selves, and decisions on a single issue, is
a very real one. Iam also at one with
him, when he says that it is not desirable
on general principles that a suit should
be tried piecemeal, and a dozision on an

issue to the effect that the trial of the
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suit should proceed does not amount to 2
judgment.

As held by Robinson, C.J., in Yeo Eng
Byan v. Beng Seng and Co. (1) an order
which merely paves the way for the de-
termination of the question between the
parties cannot be considered to be a
judgment. The finding with which we
are concerned 18 one, in effect, which de-
cides that the suit is maintainable, and
so paves the way for the determination of
the main question between the parties.

It does not finally decide the rights of
the parties and will be subject to attack
on appeal, if the decree is ultimately
against the appellant.

I would point out that the finding
which forms the subject of the present
reference is in an entirely different cate-
gory to the order in the recent Bench case
of Ma Hman v. The Official Beceiver
{83). We there held that an order of the
Judge on the Original Side allowing the
Official Receiver commission at 5 per cent.
on the sale proceeds of certain properbies
sold by a firm of auctioneers under the
orders of the Court was a judgment. Our
reason was bhat the order in question was

in effect a decree in favour of the Official |

Receiver for @ large sum of money. On
the facts, obviously, had there been no
right of .appeal a grave injusiice would
have resulted to appellants. '

I would answer the question referred
in the negative.

Carr, J.—T agree with the judgment
of my learned brother Ormiston and with
his answer to the question referred.

In particular I agree that when I said
in Moolla Goolam Mahomed v. Ameena
Bee Bee (unreported ; supra) that preli-
minary findings on cerbain issues were
final and could not be reversed in the
final judgment, I was wrong.

Cunliffe, J.—On 1st September 1927,
Chari, J., on the Original Side of this
Court, passed-an order dealing with vari-
ous contentions raised in a suit before
him on & hundi. It is apparent from the
learned Judge’s order that a number of
arguments were raised before him on the
question of the legal liability of the
defendants 1 and 3. They were of a
technical nature and do not appear o have
had much merit. At any rate, the order

eoncludes with these words :
‘* For these reasons no final order is possible
either against defendant 1 or against defend-

1A KywAY v. Ma Mr Zay

(33) A.I.R.1928 Rang. 301.
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ant 2 on the arguments raised by the learned
advocate on their behalf The cage will theve-
fore, proceed .

And so- ib Would have pxooeeaed had
there not been some delay in collecting
evidence on commiséion.

Taking advantage of the delay, how-
ever, the parties adversely affected, ohvi-
ously against the imtention of the learned
Judge who desired to dispose of the whole
case as soon as possible in a business like
manner, took the opportunity of coming.
to this Cour$ in appeal. P

It.is argued that the order passed by
Chari, J.,is a judgment within Axt. 13
of our Letters Patent. In my opinion, it
is not & judgment ab all. It may be pars
of a judgment ; butb it was certainly never
contemplated by the Lietters Patent that,
at every sbage of the final hearing of a
case, libigants dissatisfied wilh the view:
expressed by the trying Judge should im-
mediately proceed to the Court of appeal.
One can imagine the state of affairs where
six or seven visits to the Court-of appeall
on six or seven issues decided against the-
contentions of one or other of the parties:
would precede the final disposal of the
case. In these circumsbances I agree thab.
the guestion referred to the Full Bench
should be answered in the negative.

Darwood, J—TI concur.

R.K. .Reference answered
n megative..

Aoz
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Ma Kyway—Appellant,
: V.
- Ma M3 Lay and another—Respondents.

First Appeal No. 181 of 1928, Declded’
on 9th August 1928, from judgment of
Original Side in Civil Regular No. 146 of
1928.

s Provident Funds Act (19 of 1925),8. 5
—-Nom:nahon prohibited by personal law is
valid—Such nmominsation, though made be-
fore the Act of 1925, and though no fresh no-
mination was made after that Act is vali-
dated by 5. 5. ;

The efiect of S. 5 is that & nomination iz
valid in spite of mny prohibition in the pex-
sonal law of the person making fthe nomina-
tion and this holds good even if the nomina-
tion was made before the passing of the Act.
of 1925 and no fresh nomination was made

after the Act was passed. P55y

Ba Han—ior Appellant.
Leong—for Respondent 1.
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Judgment—Maung Po Hla, deceased
was an employee of the Burma Railways
and a subscriber to the Railways Provi-
dent Pund. He nominabed his sister Ma
Kywe as his beneficiary. His wife and
sole heir under the Burmese Buddhist law
Ma Mi Le sued for recovery of the sum
gtanding in her husband’s name at his
death and obbained a decree.

In the diary of 11lth May 1928 the
learned Juclde on the original s1de re-
corded

““the point for decision is whether the Provi-
dent Funds Act overrides the personal law of
Ma,ung Po Hla fo the extent of enabling hzm
0 direct his money to be paid to his sister.’

The Judge found that the effect of S. 5,
(Provident Funds Act, 1925, was that a
nomma.tlon is valid in spite of any pro-
hlbltlon in the personal law of the person
,makmd the nomination. We agree that
;there can be no doubt of the correctness
‘of this construction.

The provisions of 8. 5 are perfectly
clear and definite, and on this finding
the suit by the wife should have been
dismissed. The learned Judge has, how-
ever, held that as the nominabion of the
sister was made by @ declaration, dated
the 27th September 1924, before the Act
came into force, it was invalid. He con-
sidered that the Act was not intended fo
have a retrospective force and a fresh no-
mination was required.

This was a point not taken in a,rgu~
ment and the Court - was not justified in
coring to a decision on this ' ground
without hearing the advocates on  the
point.

We find ourselves quite unable to ac-
_cepb the-reasoning of the learned trial
(Judge The effect of the new Act was
iclearly to render valid a nominabion
jwhich was previously invalid as con-
x‘tra,venmo the provisions of the Burmese
Buddhlst law. It is not a question of
retrospective effect since the declarant
did not die till after the Act came into
forece.

No fresh nomination was necessary.
The nominee is entitled to the money.
We set aside the decree of the original

side .and direct that the suit be dismis- -

sed. Appellant will have costs in the
suilt and appeal. Advocate’s fee three
gold mohurs.

3.N./R.K. Decree set aside.

[RREEEE.
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PratT, OFFe C. J. AND ORMISTON, J.

G. Bhandari—Plaintiff—Appellant.
. v.

R. Nihalchond and others—Defendants
—Respondents.

Pirst Appeal No. 100 of 1928, Decided
on 21st "August 1928, from judgment of
original side in Civil Regular No. 102
of 1997.

{(a) Landiord and Tenant—Tenant holding
over—Conditions of lease continue,

At the expiration of the ferm of a lease the
lesses holding over must be taken fo have
done so on the condifions of the lease.

P56 C1]

(b) Limitation Act, S. 14—Claim for rent
allowed without specific issue but dis-
allowed in appeal as 8. 12, Rangoon Rent
Act, did not apply—Whole period of suit
can be deducted in fresh suit for rent.

A plaintiff obtained a decree for rent which
was revised in appeal on the ground that pro-
visions of S. 12, Rangoon Renf Ach, were
not satisfied. In trml Court no speczﬁc issue
was raised on the point, Plaintiff : sued again
for thé rent.

Held: that the plaintiff was entitled to de-
duct the whole time required for the previous

‘suit as he was bona fide 11t1gat1ng his claim

throughout that period: 4. I. R. 1918.P.C.
96, Bzpl. - [P 57 C.2]

(c) Civil P. C., S. 11—issue of law—Deci-
sion on admlsswn due to erroneous concep- .
tion of law is not res judicata.

A decision based solely on an admission
which was based on an erroneous conceplion

of law cannot operate as res judicata.

[P 58 C2}

(d) Rangoon Rent Act, S. 19 .(1)—Stan-
dard rent not fized—Collateral agreement
to pay fixed rent is not covered by the Act.

There was & contract subsisting between a
lessee and @ sub-lessee that the sub-lessees
should pay to the landlord the daily rent,
whatever it was.

Held: in a suit by lessee -for reimbursement
of rent paid for the sub-lessee, that the agree-
ment, the standard rent not having been fixed
by the Controller, was not illegal under S.19
(1) of the Act, and consequently the contract
being mezely collateral was nob avoiled by
the Act. [P59 C1]

N. N. Burjorjee—{or Appellants.

J. K. Munshi—for Respondents.

Judgment.—The plainbiff appellant
is a jeweller who occupied a sball in the
Suratee Bara Bazaar under a tenancy
agreement prgviding for the payment of
Although in theory such a
tenancy is merely a daily tenancy, the
prachice of the bazaar authorities is to
allow a tenant to continue to occupy the
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stall as long as he continues to pay his
rent and does not do or omit o do any-
thing which eauses inconvenience in the
administration of the bazaar. If eircum-
stances render it desirable, the renf is
raised and a new tenancy agreement is
entered info af an increased rent, but it
seldom, if ever, happens that the renf is
raised to a point which induces the
tenant to give up his tenancy.” Again,
‘while sub-letting without fhe consent
of the authorities is not allowed, so
long as the sub-lessee does not. cause
trouble and the outward aspect of the
transachion is that he hag merely a license
to occupy the stall, no objection appears
to be taken.

In 1919 the plaintiff-appellant leff
Rangoon having entered into an agree-
ment, Bx. A (1), with the defendant-res-
pondents, s joint family carrying on the
trade of jewellers through their manager,
defendant 1. By this agréement which
is in the form of a lease, the plaintiff let
to defendant the stall and its furniture
a list of which is afttached, its value
being stated to be Rs. 1,196, for two
years from the date on which possesssmn
would be given:

“ paying therefor the monthly rent of Rs. 90
per month and also fthe daily rent to the
company during the said term.¥

The lessee covenants:

“(1) to pay the said rent on 10th day of each
month, (2) to surrender at the end of the term,
and (3) to pay also rent to Suratee Bazar Co.,

" Lifid,, and observe all the rules and regula.-
tions of the said company.”

There is a proviso for determination
on one month’s notiice if the lessor comes
to Rangoon with intenfion fo resume
his own business. The only reasonable
construction of this document, having
regard to the 3rd covenant, is that the
lessee agreed with the lessor to pay the
daily rent to the company, nof to the les-
sor. ‘At the time of the execution of the
lease the daily rent was Re. 1-4-0 and it
rermained the same until it was increased
under the circumstances hereinafter sét’
out. Possession was given on 23rd Oec-
tober 1919, bant at the expiration of the
,terrn the defendants held over, and fhey
conditions of the lease.

The defendants conbinued to pay the
monthly renb to the plaintiff up to 22nd
October 1922, as and from which dabe they
ceased to pay i5, and on 10th December
1922, by means which need not be parbicu-
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larized, the defendants persuaded the
bazaar authorities to determine the plain-
tiff's tenancy and to give them a tenancy
at a daily rent of Rs. 4-4:-0, thus ousting
the plaintiff.

The plaintiff returned to Rangoon, and,
as the result of his representation, on
10th February 1923, the Bazaar Com-
pany again recognized him as their ten-
ant at an increased rent of Rs. 4 a day.

On 28th.April 1923 the plaintitf gave
the defendants notice to vacate by 23rd
May 1923 and there having been non-
compliance with the notice, on 4th July
1928, he instituted Civil Regular Suit
No. 354 of 1923 of this Court. In this
suif,  as originally framed, he claimed,
among other reliefs, possession, Rs. 630
as rent for the period from 23rd October
1922 o 23rd May 1923, thereefter Rs. 90
as compensation for use and occupation
for the period from 23rd May 1923 to
28rd June 1923, and further such com-
pensation at the same rate.

On 14th August 1928, he filed an amen-
ded plaint in which no eclaim for rent
as such was made, buf a claim was made
for Rs. 720 (being the aggregate of the
sums of Rs. 630 and Rs 90) as mesne
profits. On 2nd September 1924, a de-
cree was passed by May Oung, J., in
favour of the plaintiff for (inter alia) pos-
session, Rs. 630 as rent from 23rd Octo-
- ber 1922 until 23rd May 1923, and com-
pensation for use and occupatbion at Rs. 90
per menseni from 23rd May 1923, till
possession was given., The defendunts
appealed in Civil First Appeal No. 202 of
1924, and by the decree of the appellate
side dated 30th March 1925, the decres
of the original side was confirmed, ex-
cept as to the item of Rs. 630 for rent
as to which it was held fthat no decree
for rent could be passed by reason of
S. 12, Rangoon Rent Act 1920, which
provides that a plaint in a suit for the
recovery of rent is not to be accepted
unless a certificate cerbifying the stan-
dard renf has been attached thereto. No
such certlﬁcate had been attached to the
plaint in the sait.

On the same date, 380th March 1925,
the defendants gave possession Go the
plaintiff. It should be stated that the
defendants paid to the Bazsar Company
daily rent at the rate of Rs. 4-4-0 a day
from 10th December 1922 to 10th Feb-
ruary 1923, the date on which the plain-
tiff was again recognized b the Bazaar
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Company as its tenant. Thereafter they
ceased to pay such rent. From 23rd
May 1928 to 17th July 1923, the plain-
tiff paid rent at the rate of Rs. 4 a day,
aggregating Rs. 224:to the Bazaar Com-
:pany although the defendants were ac-
tually in oceupation. From 18th July
1923 to 30th March 1925 the Bazaar Com-
spany refused to accept rent from either
parby, but after being given possession,
the plaintiff, on 19th August 1925. paid
to the Bazaar Company the rent which
.bad accrued during this period aggrega-
ting Rs. 2,488.

The plaintiff filed the present suit on
‘26th February 1927, cla,lmmg Rs. 8,750
-under four heads:

Rs.

{a) Rent at Rs. 90 month from 23rd

. Octiober 1922 to 22nd May 1923 ..

{b) Amount paid by the plaintiff on
account of the defendants’ de-
fault to the Bazaar Company
from 10th February 1923 to 22nd
May 1923 at Rs. 4 a day

{¢) Amount paid by the plamfuﬁ for
the defendants’ use and occupa-
tion to the Bazaar Company from
23rd May 1923 to 17th July 1923
at Rs. 4 2 day

{d) Amount paid by the plaintiff to
the Bazaar Company on account
of the defendants’ wuse and oc-
cupation of the stall-from 18th
July 1923 to 80th March 1925

Total

630

408

224

2,488

3,750
The learned Judge on the original
aide dismissed the suif, holding that the
claims nnder the several heads were
barred by limitation, by the provisions
of 0.2, R. 2, Civil P. C,, or by res judi-
-cata, in certain cases by a combma.tmn
of two of them.
* The claim for rent is based on a con-
sideration different in the main to those
-governing the claims under the other
‘he~ds.  As to this the plainbiff claimed
for the purposes of limitation to exclude
the period from the institution of the
suit to the decision of the appeal from
the decree therein. The learned Judge
held that, the defendants in their written
statement having pointed out that the
suit in so faras it was based on a claim
for rent by reason of the non-observance
of the provisions of S.12, Rangoon Rent
Act, 1920, and the plaintiff having taken
no steps to legalize his claim for rent, he
eould - nob be held to be prosecuting the
‘previous suit in good faith as regards this
glaim, and that, therefore, he was not

see

von
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entitled to the benefit of 8. 14, Lim. Act.
In Civil Regular No. 354 of 1923, there was
no issue covering the point, except,;per-
baps the general issue as to the relief fo
which the plaintiff was entitled, and the
matter could not have been seriously dis-
cussed, as May Oung, J., gave a decree
for the rent as a matter of course. So
long as the decree was in existence, that
is to say, until it was in part set aside
by the appellate Court, the plaintiff
could not file another suit for the rent,
and Mr. Munshi concedes that the plain-
tiff is entitled to deduct the period in-
tervening between the two decrees. Buf
this is not enough to save limitation, and
Mr. Burjorjee urges that the period of
exemption should begin on the dafe of
the institution of the suit. Ia support
of his argument he cites Nrityamons
Dassi v. Lakhan Chandra Sen (1) where
the decision of the Calcutta High Courb
in Lakhan Chandra Sen v. Madhusudan
Sen (2) was affirmed by the Privy Coun-
cil. The decision of the High Court had
been that the plaintiffs in the suit should
be allowed the period between the date
of his decree and the date when it was
set aside. But their Lordships laid it
down as a general principle that limita-

tion would:
¢ without doubt remain in suspense whilst the
plaintiffs wsre bona fide lltlgatmg for their

. rights in.a Court of justice.”

Havmg regard to the fact that no spe-
cific issue .was raised on the poinf, and
that the rent was in. fact decreed, we
think that it must be held that the plain-

tiff was bona fide litigating his claim

throughout the period of the suit. Mr.
Munshi, bhowever, relies on S. 1 (4),
Rangoon Rent Act, 1920, which provides
that the expiration of the Act shall nob
render recoverable any rent which dur-
ing the continuance of the Act was ir-
recoverable, and argues that notwith-
standing that before the institution of
the suit the Act had expired, no renf in
excess of Re. 1-4-0 a day, the standard
rent, is recoverable. But it has to be re-
membered that the agreed rent of Rs. 90
a month, on any possible construction of
Ex.A(1) covered not only the right to
occupy the stall but the hire of valuable
furniture, and on the materials before us,
it is impossible to say that the rent in
excess of Rs.1-4-0 a day exceeded the

{1) A. L. R. 1916 P. C. 96=43 Cal, 660 (P.C.}-

{9) [1907] 85 Cal. 209=7 C, L. 3. 59=12

. W, N. 326.




58 Rangoon
permissible amount. We are of opinion,
nherefme that the claim for Rs. 630 rent
.is nob barred by limitation or by 8. 1 (4)
of the Agt.

After the hearing of the appeal, before
we had delivered judgment, it came to
our notice that at the hearing of Ciyil
First Appeal No. 202 of 1924 Mr. Burjox-
}ee had

“admitted that no decree -for rent can be

passed, by reason of the provisions of S. 12,

Rangoon Rent Act.”
The question arises whether, by reason of
the -admission, tthe elaim for Rs. 630
is not res judicata. WMr. Munshi did not
argue the point, and no reference .was
made to it by either counsel. As, how-
ever, the point wasg raised in the written
statement and was covered by the issues,
we set down the appeal for further hear-
ing with respect to it.

Mr. Burjorjee argues that the admission

was based on an erroneous conception of

the law, and that a decision based on thab
admission eannot operate as res judicaba.
He cites tio us the remarks of their Tiord-
ships of the Privy Council in Ganendro-
mohun Tagore “Juttendro Mohun
Tagore (3) that : ‘ :
“the plaintiff, however, is nol bound by an
admission of a point of law, .nor precluded
from asserting the contrary, in order fo obtain
relief to which, upon p ftrue construction of
* the law, he may appear fo be entitled.”’
""And in Beni Pershad Koeriv. Dudh-
nath Roy (4), their Lordships observed :
“The High Court seems %o have understood
counsel to have admitted that receipt of rent
by the Maharajah operated as a confirmation
of the pattah, and the only question which re-
mained was the consfruction of the pattah.
In the opinion of their Lordships this admis-
sion, if correctly understood, was erroneous in
pomt of law, and does nof preclude the coun-
sel for the appellant on this appeal from
claiming his cliant’s legal rights.”
If the admission before the appellate
- Bench wag in fact erroneous we are un-
able to hold that a decision based solely
on sach admission could operate as res
judicata. The only veference to the

makter in the judgment beyond the re.

cording of the admission, is the state-
ment by their Liordships that they were:
“of opinion that the decree of the Court
below, except in regard to the granting of rent,
is correct ; and with that exceplion it will be
confirmed.”’
Woe are unable to acceph 1 Mr. Munshi’s
contention that this was the determina-
{(8) 1. A. Sup. Vol. 4i=9 B. L. R. 377=18
W. R. 859=2 Suther 692=3 Sar 82 (P.C.).
. (4) [1899] 27 Cal. 156=261. A, 216=4 C. W,
N. 274=7 Sar. 580 (P.C.). .
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tion of an 1issue after independent consi-
deration. It should aldo be noted thal
the judgment of the appellate Court was,
not that the rent was not due, but that
so. far as the claimy in respect of it was
concerned the plaint should not have
been accepted, becguse the Rent Con-
troller’s certificate. was not attached
thereto, and, therefore, the cluim could
not be entertained. :

Mr, Burjorjee contends that the ad-
mission was erromeous, because S. 12,
Rent Act had no application, the lease
being not of a stall, but of a stall with
furniture of considerable value. The:
Rent Act, unlike the HEnglish Acts, did
not bring within* its ambit furnished
premises. It should further be noticed
that two separate rents were reserved,
one of Rs. 90 a month to be-paid to the
plaintiff and one of Rs.1-4-0 a day to be
paid to the Bazaar Company. It is.nob
an unreascnable construction of Bx. A (1)

‘that the whole of the monthly rent is to!

be attributed to the furniture. Be this|
as it may, in our. opinion, the admission!
of law was erroneous and the eclaim tOl
the Rs. 630 is not barred by res ]udlcata

Item (b) consists of the daily rent of
BRs. 4 a day paid by the plaintiff to the
‘Company from 10th  February
1923, when he was recognized by the
Company as its tenant, to 23rd May
1923, when the defendants’ sub-tenancy
expired. By reason of Ex. A (1) there
was a contract subsisting between the
plaintiff and the defendants tht the de-
fendants should pay to the Bazaar Com-
pany the daily renf, whatever it war.
As and from 10th February 1928 it was
Rs. 4 a day, having been reduced from:
Rs. 4-4-0 a day, which was the amount.
which the defendants had agreed to pay
to the Bazaar Company, when on the
10th December 1922, they became ite
direct tenants. The defendants failed to
implement their contract and $he plain-
tiff paid the money. In dealing with
this matter, the learned Judge misap"
préhended Ex. A (1) and held that, nnder
it. the conftract was that the defendanns
should pay to the plaintiff rent at Rs. 90
a monbh and rent at Rs. 1-4 a day, which
latter rent the plaintiff chould pass on fo
the Bazaar Company, whereas, as ha.c
been pointed oub, the contract, on ite
true econsbruction, provided nothing of
the sort. He accordingly held, first, thab
during the period in question, the plain--
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tiff could not recover more than Rs.1-4-0
a day, the standard rent, and, secondly,
that tha plaintiff should have included
this elaim in his prior suit. Ag regards
the first point, the plaintiff’s claim was
not for rent, but fo be reimbursed a sum
of money which in consequence of the
defendants’ breach of contract, he had
heen bound to pay to the Bazaar Com-
pany. The plaintiff’s agreement with
the Bazaar Company o pay rent in
excess of the standard rent was the direct
consequence of the defendant’s previous
wrongful eonduct in procuring himself to
}ae recognised by the Bazaar Company as
I1ts immediate tenant. Such an agree-
‘ment, the standard rent not having been
fized by the Controller, was not illegal

wunder S.19 (1) of the Act, and eon-

isequently the contract, Ex. A (1) in so
ifar as it rendered the defendants liable
ito the plaintiff to pay to the Bazaar
§Q0mpany the daily rent at whatever sum
-jit might be fixed by the Bazaar Company,
;:being merely collateral, was not avoided
by the Act. The same misapprehension
icaused the learned Judge to hold that the

‘amount being rent, ought to have been.

claimed in the former suit. It wasmnot
rent and did nofarise from any cause of
action on which the former suit was
baged. At the time of the institubion of
the former suit it had not been paid, and
1t was not, in faet, paid till August 1925.

Item {¢) is a claim for Rs. 224 being -

the amount paid to the Bazaar Company
for the defendants’ use- and occupation ab
the rate :of Rs. 4 a day from 23rd May
1923, when the plaintifi’s notice o the
defendants determining the sub-tenancy
expired, to 17th July 1923. when the
Bazaar Company ceased to collect the
daily rent. This claim the learned Judge
held to be barred by res judicata, as be-
irg compensation fto the plaintiff in res-
pect of the use and occupation of the de-
fendants, which had already been awar-
ded 2t Rs. 90 a month, and barred under
O. 2, R. 2 because it ought to have been
included in the former suit. The claim
was, in reality, to be reimbursed money
which the plaintiff was obliged to pay
cwing to the default of the defendants.
M-~. Burjorjee, however, admits that the
daily vrent up to the date of the institu-
tion of the former suit had been paid be-
fore ibs institution ; to that extent, the
¢laim should have been included in the
.former suit and, not having been so in-

U Po HXVIN v. OFFL. ASSIGNEE

Rangoou 5%

‘cluded. is now barred. The suit was in-
stituted on 4th July 1928, On this head.
therefore, the plaintiff is entitled to re--
ceive Rs. 4 a day for 183 days or Rs. 52
only and the claim as to the balance of
Rs. 172 fails.

Ttem (d) is the amount paid by the
plaintiff fo the Bazaar Company on ac-
count of the defendants’ use and oceupa-
tion of the stall from 18th July 1923. to
30th March 1925. It stands on the same
footing as the Rs. 52 part of item (c)
which has been allowed, and must itself
be allowed for the same reasons. The re-
sult is that the plaintiffi succeeds as to
the sum of Rs. 3,578. The decree of the
original side will be set aside and in
lieu thereof there will be a decree in fav-
our of the plaintiff for Rs. 3,578 and costs
on that amount in both Courts. We
certify for two counsel on the .original
side.

M.N./R.K. Appeal allowed.

————
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PRATT, OFFG. C. J., AND ORMISTON, J.

.U Po Hnyin — Appellant.
. v.

Official Assignee—Respondent.

First Appeal No. 141 of 1928, De-
cided on 13th August 1928, from judg-
ment of original side in Civil - Regular-
No. 371 of 1927.

sk Presidency Towns Insolvency Act, S. 52
—Insured goods with commission agent—
Goods destroyed — Agent becoming insol--
vent—Insurance money recovered by Official:
Ass;gnee can be followed. (cf 5 Rang. 73—
Ed.). i

Plaintifi had some corn lying in the go--
down of defendant on comission sale when:
the building was burnt down and the corn
was destroyed. Agent became insolvent. The-
corn was covered by a fire insurance policy
and the insurance company paid the insur-
ance money to the receiver. The insurance-
premium was paid by the plainbiff..

Held ; that the insurance money paid to-
the Official Assignee for goods destroyud by
fire could be recovered by the plaintifi-
creditor who would have a iirst elaim on it..
Even if the trust property had been changed
into money, still it could be ear-marked and
it could be followed and claimed by the
cestui que trust : In re Hallett's BEstate (1879}
18 Ch. D. 698, Foll. {P60C1, 2]

N.'N. Burjorjee—for Appellant.
Auzam—7for Respoudent.

Judgment.— It «is common ground
that plaintiff had 1346 bags of gram
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iying in the godown of Syed. Kazim
-on commission sale, when the building
was burnt down and the gram destroyed.
The gram was covered by a fire insur-
-ance policy and the Java Sea and Fire
Insurance Company paid the Official As-
-signee Rs. 5,721 on account of the value
of 1000 bags of gram destroyed by fire.
It should be explained that Sayed Kazim
‘had died and his estate was administered
in insolvency. There is also no reason
‘whatever to doubt the very definite- evi-
dence that the insurance premium Rs. 150
was paid by plaintiff. . Plainfiff sued
10 recover the insurance money from the
Official Assignes.

The learned Judge on fthe original
side held that the plaintiff would have
been entitled o recover the gram had i
remained gram ab the time of the insol-
veney, hut that, as it has heen convertied
into money, he could not follow and
recover the money. To our mind
the authorities on which the learned
Judge relies do not support his view.
He quotes a passage from William's
Bankruptey Practice at p. 230 (Edn. 13)

to the effect that according to the ordi--

nary course of business between mer-
chants and their factors, the former
voluutarily became the creditors of their
factors in respect of the moneys 80 re-

ceived, whereby the ‘moneys, although -
the proeseds of goods received ~on trust,

lose their trust character. But - this in
no wise justifies a finding that the in-

surance money for goods belonging to -

the creditor lose its trust character.
‘On the previous page *it is pointed out
that property vested in the bankrupt :as
an agent, such as a factor, etc., - will nob
pass to the trustes of the ecreditors, so
long as it or its proceeds remain dis-
tinguishable from the mass of the .bank-
Tupt’s 'property.

It is also pointed oub shortly after .the
passage guoted that goods brought by
the bankrupt with the proceeds of pro-
perty deposited with him can be fol-
lowed by the cestui que ftrust, if such
goods can be identified, even though the
purchase of them is breach of trust,

Yhere would seem no reason therefore-

iwhy the insurance money 7paid to the
trustee for goods destroyed by fire should
;not be recoverd by the creditor. Im re

llett's HEstate (1) is clearly good

(1) (18791 18 Ch. D. 596=49 L. J Ch. 415=
28 W. R. 782=42 L. T. 421.
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“aubhority for following the proceeds of

trusht property solong as they are identi-
fiable, and in this case they obviously
are. So it is laid down in the Iiaws of
Fogland, Halsbury,: in 8. 275 (p. 169)
that if the trust property is disposed of
by a trustee the proceeds of the disposi-

- tion may be followed'and claimed by the

cestui que firust, if they can bs identi-
fied. The same rule applies if the $rust
property has been changed -into money
and the money can *be ear-marked. We
consider that plaintiff had a first claim
on the insurance money and his suib
should have been decreed. The .appeal
will be ‘allowed and the suit decreed
with costs in both Courts. ‘

MN./R.K. Appeal allowed.

——— p——em e
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Pratr, OFFG. C. J,, AND ORMISTON, J.

Official Assignee of Rangoon and an-
other— Appellants.

) V.
" L. Roopjee—Respondent.

Civil Mise. Appeal No. 44 of 1998,
Decided on 6th August 1928, from order
of the Insolvency Judge., on original
side in Ins. Case No. 271 of 1926.

(a) Presidency Towns Insolvency Act,
S. 55 --Person claiming to be cesured . eredi-
tor must prove good faith and consideration.

The burden of proving good faith and con-
gideration in cases arising underS. 55 is on
the person claiming to be a secured creditor :
43 Mad. 739, Foll. (P61 C1}

%% (b) Evidence - Ack, S. 91—Registrabl:
document of contract not being registered—
1t is inadmissible and no evidence of its
terms can be given.

Where a document, embodying a contmcﬁ
between parties, should have beon, bub was
nob registered, the document ifself is inad-
missible in evidence and furbthor no ovidence
canbe given of its terms under S. 91.

+(P61C1]
P. B. Sen—ior Appellants.
Halker — for Respondent.. »
Judgment. — Laxmishanker Lalljee

was adjudicated an insolvent on 14th
December 1926. On 16th October 19926,

_he being the owner of a half share of a

leagsehold plot of land with a building
mortgaged it for Rs. 1,500 to
the respondent who was the owner of the
other half share. Subsequent to the in-
solvency he applied to the Court for the
realizabion of his security. The claim
was referred to the Official Assignee for



" Isible.

1928

enquiry and report. The Official As-
signee reported against the claim, and
applied under 5. 55, Presidency Towns
{nsolvency Aect, 1909, that the mortgage
be declared void on .the ground thatb ib
bad been given within two years of the
date of the insolvency, not in good faith
or for consideration. The learned Judge
of the original side in his msolvency
jurisdiction held in favour of the respon-
dent, declared him to be a secured cre-
ditor and directed that the mortgaged
property be sold .and that the proceeds,
after deducting the Official Assignee’s
commission, be paid to the respondent to
the extent of his debt. It is in respect
_ of this order that the present appeal is
filed.

The burden of proving good faith and
consideration in cases arising under S. 55
is on the person claiming to be a secured
creditor; see Official Assignee of Madras
v. C. Sambandas Mudaliar (1). The
learned Judge has based his decision on
a finding that a cerfain transaction which
took place between the insolvent and the
respondent on 5th August 1926, was a
genuine transaction. This fransaction is
svidenced by a promissory note for
Rs. 1,000 executed by the inolveant .in
favour of the respondent, a document
which also contains words which amount
to a mortgage or charge over the imsol-
vent's half sharein fayour of the respon-
dent for the amount of the debt. The
document ought therefore to have been,
but was not, registered.. The short an-
swer to the respondent’s case is that the
terms of the contract between the parties
having been reduced to the form of a do-
cument, under S.91, Evidence Act, no
evidence of its terms is admissible except
Tthe document, which itself is inadmis-
Therefore, no evidence at all can
" |be given of the transaction of 5th August.

As, however, the learned Judge has
come to the conclusion that the trans-
. action of 5th August was genuine and
that the later mortsage was merely ex-
changing a security which, for téchnical
reasons, was invalid for a security which
was legally valid, we propose briefly
to examine the salient features of the
evidence. (Here the judgment discus-
sed evidence and continued). We are
satisfiel that the respondent bas failed
to prove that the mortgage was given

(1) 11920] 43 Mad. 729=60 I. €. 205=39
M. L. J. 345,

Mp. SIDDIQ v. MD. AEMED (Doyle, J.)
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in good faith and for consideration. We
are less reluctant to disturb the finding.
on & question of fach of the trial Judge:
for the reason that only a very small
fraction of the evidence was given before.
him.

It follows that the order of the learned:
Judge of the original side sitting in in-
solveney must be set aside, and that for
it there must be substituted an order that
the mortzage in favour of the respondent
be declared to be void as against tht
Official Assignee and that it be set aside.
The respondent will pay the costs of the
appellants here and below, advocate’s
costs in each Court five gold mohurs.

S.N./R.XK. Order- set astde.
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" DovLg, J.
Mohamed Siddig—Plaintiff.

v. :

Mohamed Ahmed and another—Defen~
dants.

Civil Regular No. 121 of 1927, Decided
on 6th August 1928. »

Letters Patent (Rangoon), Cl.12-—Plain-
tiff not applying for leave though necessary
—Defendant submitting to Court’s jurisdic--
tion—He cannot subsequently object to
Court’s jurisdiction. _

‘Where in 2 suit leave of the High Courfs.
although mnecessary under Cl. 12, Letters.
Pa,tent, is not obtained, the defendant must.
raise the objection as to the jurisdiction of the-
High Court ab the first available opportunity.
1f he fails to do so, and at first submits to the.
High Court’s jurisdiction, such submission.
constitutes waiver which cures the defect.
created by omission to apply for leave : 85 Cal.
394 and 17 C. W, N.- 512, Foll.; 4 Bom. 482; 2
Bom. 764 and 37 Bom. 563, Dist. (P62C1]

Ray—1for Plaintiff. .

Auzam—Iior Defendant 2.

Judgment.—In the case now about to
be heard it is objected that, as part of the
cause of action arose in Paungde, and as
the leave of this Court has not first been
obtained ‘under 8. 12, Letters Patert,
the Court has no jurisdiction and the
case should stand dismissed.

Reference is made to the ecases of
Jairam Narayan v. Atmaram Narayo.
(1), Haribhai Gandabhai v. Secretary of
State (2), and Abdul Kadir v. Doolanbibi
{8), where it has been held that leave

(1) [1880] 4 Bom. 482.

(2) [1895) 20 Bom. 764.

(3) [1913) 37 Bom. 563=20 I. C. 530=15
Bom. L, R. 672,
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not having first been obtained, the High
Court has no jurisdiction. In each of
these cases objection to the jurisdiction
was raised at the first available opportu-
niby.

There has in the present case beeu sub-
mission on the part of the defendant to
‘the jurisdiction of the Court, since he

“has filed a written statement and asked
for the issue of a commission, and the
.objection now taken 1is an a.ftelthought

It has been pointed cut in 4. J. King
V. Secretary of State (4), which has been
followed in Saraswati Dassee v. Biraj
Mohini Dassee (5), that where there is in
!the beginning a submission to the juris-

dletlon of the High Court, such submis-
sion constitutes waiver, and that, there-
fore, where the jurisdiction - of the Court
is fettered only by the fact that leave to
sue must be given by the Court itself,
such waiver cures the defect created by
omission to apply for leave. The same
iprinciple has bheen affirmed in Ganesh
Narain Sahi Deo v. Manik Lal Chandra
(6). It commends: itself as based on a
sound legal concept .as well as on practi-
cal common sense. The objection is not
upheld; fthe case proceeds.

S.N./RX. Objection mot upheld

{2) [1908] 35 Cal. 894=7 C. L. J. 441=12.0,

W. N. 705.

(5) [1913] 17 . W. N. $12=18T1. C. 898s.
{6) A. I. R. 1923 Pat. 562.
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‘RUTLEDGE, C. J., AND Brown, J.
Bowrammah—Appellant.

v.

A.N. A. N. Chettiar and another—
Respondents,

Civil Misec., Appeal No. 114 of 1928~
Decided on 18th January 1929.

Limitation Act. S, 18—Mere act of fraud
3is not suffxclent—lt must be proved ikhat.a
person’s title or right bad been kept from his
“knowledge by other party’s fraud.

Tt is nob sufficient to make S. 18 operative
~that the cause of action should be based on
fraud. 16 is necessary that the right claimed
cor the fitle on which it is founded, should
have been kept from the knowledge of the ap-
‘pli~ant by means of fraud, although it may be
+hat in cerbain cmcumsta,nces it could be as-
.sumed from the ach of fraud itself which gave
the cause of action that this act of fraud was
-fraudulently concealed from the person affec-
ted: 4. I. R. 1922 Pai. 507; 17 Cal. 769 and 30
Cal. 142, Appr. [P 63C1]

M. O. Nasdu—rtor Appellant.
K. C. Bose—for Respondents.

BowRAMMAH v. A.-N, A, N CHETTIAR

1929

Judgment.—The respondent Chetbyar
Firm obtained a morbgage-decree againss
the appellant Bowrammali and others. In
execution of this decree certain property
was sold by auction .on 3rd March 1998,
The sale was confirmed on 4th April 1928.
On 5th April one of the defendants Veenn
Subba Row, filed an apglication asking to
have the sile set aside. He steted thas
the plaintiffs in collusion with the pre-
sent appellant had sold the land privately
for Rs. 1,250. This application was dis-
missed on Tth April. On 9th Juane the
present appellant filed an application to
set aside the sale. Shetis the mother of
Subba Rao, who made the application on
8th April. She states that she heard about
a week before filing her application that
Subba Rao had negotiated with the plain-
tiffs for sale of the property to a China-
man for 6,000 that the Chettyar then said
that they would arrange not to hold the
sale if payment was made within three
months, and that subsequently the Chet-

‘tyar fraudulently arranged to prevent the :

Chinaman from being present at the
aviefion.

The appella.nt s application was filed
under the provisions of O. 21, R. 90, Civil
P. C. It was filed three months after the
date of the sale sought to be sef aside, and
was prima facie therefore clearly barred
by - limitation- - The appellant, however,

" .claims that she is saved from the bar by

the provisions of 8. 18, Lim. Act. The
learned trial Judge held that she has nof
established this claim; and rejected her
application as time barred. She has now
appealed againgt this decision.

Three cases have been cited to us, but
none of them appears to have any direct
bearing on the point ab issue.

In the case of Ramdhari Chowdhurs v.
Deonandan Prasad Sing (1), it was held
at p. 70 (of I. L. B. 2 Pas.), in circam-
stances similar to the present "that the
application was time barred, unless it
could be shown that the respondents’
right to sef the sale aside was concealed
from him by fraul of tho appcllant.

A similar view was taken in the case
of Mohendro Narain Chaturay v. Gopal
Mundul (2) and in the case of Golam
Ahad Chowdhury v-. Judhistir Chas:dra
Shaha (3).

) A. L. R. 1992 Pab. 307==2 Pat. G5.
g [1890] 17 Cal. 769.
{1908] 30 Cal, 142=7 C. W. N. 305.

«
(2
3



1929

These decisions merely set forth the

wprovisions of 8. 18, Lim. Act, as applying
to f:ases_such as the present.

We have been referred on behalf of the
appellant to a passage in the judgment in
Golom Ahad Chowdhury's case (3) ab p.
153.

“But if the right of the appellant to apply
under the section was- concealed from him by
fra}xd of the respondents he would by the ope-
ration of 8. 18, Lim. Act, and notwithstanding
th'e confirmation of the sale, have 30 days
within which to make his application from the
_gi:_xte on which the fraund first became known o
nim.”’

) It is contended that thisis an autho-
riby in favour of the appellants’ claim in
the present case, because the fraud alleged

> in the present case -is a fraud by the res-
pondents. We are unable, however, to see
how this helps the appellant.

Section 18, Lim. Actdoes not say that
when “the cause of action is based on
fraud, time only begins to run from the
date when the fraud became known to the
agphcant. S. 18 says:

: When any person having a righf fo in-
stitute a suit or make an application has by
means of fraud, been kept from the knowledge
of such right or of the title on which it is
foundgd,*************
: TR ®o® ¥ ® % % the time limited

for insbitubing a suit or making an application.

(a) against the person guilty of the fraud *

= * x  * * * * * * * £ * * * *

shall be computed from ithe time when the

fraud first became known to the person injuri- |
EE I A X

. Judgment.—The appellant sued th

-ously affected thereby* * * *

It is clearly not sufficient to make this
isection operative that the cause of action
'shoull be based on fraud. It is only
Inecessary that the right claimed or the
bitle on which it is founded should have
\been kept from the knowledge of the ap-
;phca,nt by means of fraud and it does not
:seém to us that there is any allegation to
‘this effect in the present case.

- The appellant does not claim that she
took any interest in the sale at the time
of the sale, that she was present at the
sale or that knowledge of the sale was
kept from her. The fraud she complains
of was really a fraud practised on Subba
Row and it is not alleged that the- res-
pondents took any steps either active
or pa,ssiye to conceal this fraud from the
:appellant.

. It may be that in certain circumstances
3&7 could be assumed from the act of fraud
itself which gave the cause of action that
this act of fraud was fraundulently con-
vgea,lea from the person affected. Bub it
«aoes not seem to us that there are any

Yr NAM Low v. MAUNG PE WUK (Brown, J.)
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circumstances which would jusbify such
an assumptbion in the present casge.

That being so, we are unable to hold
that the provisions of S. 18, Lim. Act, ars
operative in the present case. The ap-
pellant’s application was therefore barred
by limitation and was rightly rejected.
We accordingly dismiss the appeal with

costs. Advocate’s fee 3 gold mohurs.
S.N./R.K. Appeal dismissed.
A. I R 1929 Rangoon 63
Browx, J.

Ye Nam Low—Appellant.

V.

Maung Pe Wun—Respondent.

Spl. Second Appeal No. 415 of 1928,
Decided on 2nd January 1929, from the
judgment of Dist. Judge, Myaungmya, in
Civil'Appeal No. 55 of 1928.

Malicious Prosecution—Trial after police
investigation—Case not intentionally false—
Malice cannot be inferred merely from in-
formant gengaging counsel in criminal
case or somes persons telling him that the
person complained of was innocent. o

Where the police investigatefs case and
sends it up for brial, in the absence of proof
that the informant intentionally gave false
information, it cannot bs said that he acted
maliciously meraly because he was told by
some persons thab the person complained of
was innocent nor because the informanf.en:-
gaged a counsel in the criminal case.[P 64 C1]

Aung Gyam—for Appellant.
Paw Tun—rfor Respondent.

respondent for damages for malicious pro-
secution. He was successful in the trial
Court, but on appeal his case was dismiss-
ed by the District Court, and he has now
come to this Court in second appeal. Ad-
mittedly the appellant was prosecubed
for the theft of an electric bulb and this
prosecution was insbituted as a result of
a complaint to the police made by the
respondent. Admittedly the appellant
was acquitted and it is nob suggested now
that he was not innocent of the offence.
But these facts are not by themselves sui-
ficient to justify the plaintiff’s claim for
damages. Before he can succeed in the
present suit, he must also suow that the -
réspondent acted maliciously and without
reasonable and probable cause. I am un-
able to find any evidence in this case of
malice or any fact from which malice
could be inferred. In his first informa-
tion report to the police the respondent
stated that a clerk of the Electric Supply
Company had been told by a bazaar
durwan and jamadar that they had seen &
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bulb stolen from a street lamp by a Bur-
man and & Ghinaman. A search was made
in the Chinaman’s house and a bulb was
found, which was recognized as the res-
pondent’s. The respondent has never at
any time professed to have any personal
knowledge as to.who was the thief,
and the facts stated by him in the first
information report are substantially true.
Bvidence was given as to the theft by the
durwan and the jamadar and admittedly
an electric bulb was found in the house of
the appellant. The respondent may have
been wrong in his identifieation of the
bulb as belonging to the Rleetric Supply
Co., but it appears that even in the
criminal case he admitted that the bulb
which was found in the possession of the
appellant might have been obtained else-
where. The respondent calls himself a
shareholder in the Electric Supply Co.
and he appears to have been also a
manager. There is nothing whatever to
show that he intentionally gave false in-
formation to the policc and the invesbiga-
ting police officer says that he investigat-
ed the case and sent it up for firial and
that the respondent never came fo him,
before he sent up the case. The trial
Judge considered it to be evidence. of
malize that the Chinese elders of the town

told the -respondent that the appellant

" was innocent, and yet he did nothing.
The .respondent does admit that he was
told by the elders thit the appellant was
an honest man, and got the bulb by pur-
chase. But that was after he had made
the first information report. By that
time thé case was oub of his hands and
there is nothing to show that he took any
further action against tbe appellant. I
am quite unable to accep? his retaining
the services cf an advocate in the Magis-
rrate’s Court as evidence of malice. He

iwas perfectly entitled to do this, and the
filing of the present civil case against him
suggests that he was wise in doing so.

‘It is not suggested that that the par-

“tics had had any quarrel before the com-

plaint was made to the police, or that fhe
respondent had any reason whatever for
wishing to get the appellant into trouble.
I am .of opinion that the appellant has
entirely failed to prove that the respond-
enb acted with malice.

I therefore dismiss the appeal with
costs.

R.K. Appea,l dismsssed.

"MAUNG NGWE SAN v. Ma GYE (Hea,ld J.)

pellant,

1929
A LR.1929 Rangoon 64
Hrarp, J.
Maung Ngwe San — Defendant—Ap-

v.
Mo Gyi—Plaintiff—Respondent.
Special Second Appeal No. 206 of 1928,

Decided on 21st December 1998.

(2) Buddhist Law (Burmese)—Divorce.
Where a Burmese Buddhist man slaps his
wife though once and cohabits with another
woman and gets a child from her, the wife is
entitled to divorce. [P64C 2}
(b) Evidence Act, S. 114—Marriage.
Presumption of marriage arises from Iong
cohabitation. {P64C2}

So Nyun—rfor Appellant.

Thein Maung—ior Respondent. .

Judgment. — Respondent sued ap-
pellant for divorce under Burmese Bud-
dhist law on the ground of eruelty. She
alleged that the appellant had ill-treated
her, and deserted her and had taken an-
other wife without her consent. '

Tho Township Court found that res-
pondent proved that appellant had beaten

- her and had left her and cohabited with

another woman by whom he had had a

child, but the learned Judge said that
merely slapping by a husba,nd to his wife and

once in a blue moon caunnob be taken ag

cruelfy and as such good ground for divoree’’

and that. although appellant had lived
with the other woman and had had a
child by her, his living with her did not
amount to taking another wife so as to
entitle respondent to a divorce.

The learned Judge was clearly wrong
on both points. On the first. point he
has overlooked the rulings in the cases
of Mg. Po Han v. Ma Talok (1) and Ma)
Sat v. Mg. Nyi Bu (2) and on the second
he has overlooked the presumption of
marriage which arises from long coha,tl-l
tation.

His judgment was quite rightly sef
aside by the Distriet Court and if is
clear that there are no merits in tbe ap-
,peal.

Respondent was in my opinion entltled
to a decree for divorce ou the ground of
serious misconduct on the  part of the
husband and the appeal is dismissed with
costs, advocate’s fee in this Court e
be five gold mohurs.

R.K. Appeal dzsmzssed

(1) [1918] 7 L. B. R. 79=20 L., 674=6 Bur:
L. T. 184.
{9) A. L R, 1921 U.B.2=4 T, B. R. 68.
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RurLEDGE, C. J., AND BROWN, J.

V.E. A. B. M. Chettyar Firm — Ap-
pellant.

v.

A.E.R. M. K. Chettyar Firm — Res-
pondent.

First Appeal No. 182 of 1928, Decided
on3rd December 1928.

* Transfer of Property Act, S. 59—S hold-
ing two plots with building thereon by sale-
deed and also possessing lease-deeds under
which his vendor held those plots — S de-
positing sale-deed and one lease-deed with

. A with intention to create mortgage thereon
and subsequently other lease-deed with B—
Lease-deeds bearing endorsements showing

. sale of the property — Mortgage of whole
property was created in.A’s favour—DB can-
not get priority ov?r,A merely because 4 did

. not insist on obtaining other lease-deed—

Transfer of Propety Act, S. 78,

All that is required to prove to establish an’
equitable mortgage is (1) that documents of
title weré deposited with a creditor and (2)
that the intent was to creabe a security there-
on. » (P66 C1]

One S held two plobs of land and a build-
ing thereon, by virtue of a registered sale-
deed. He also possessed with him the origi-
nal lease-desds under which the plots were
held by his vendor. He deposited the sale-
deed and also the leass-deed with regard fo
one of the plots with 4, with infenbion to
create a securibty thereon ; and thereafter
deposited the other lease-deed with B with
the same intent. On each of the lease-deeds
there was an endorsement thab tha property
was sold to S. o - :

Held : that 4 had title-deeds with regard to
the whole property deposited with him and
an enuitable mortgags was creatad on the
whole prope.ty in his favour although he dld
nob possess -ths obther lease-dzed : 4.- 1. B.
1936 P. C. 115, Dist.- Roberts v. Croft, 53 E. R.

- 843, Rel. on. . . (P65 C1]

Held further.: that the mare fach that 4 did

_nob insist on obtaining the other lease-deed

which on the face of it showed that th:re was .

2 sale of the propsrty effected, did not con-
stitube gross negligsnce on A’s part so as to
. give priority to B’s mortgage over 4's : A.I.E.
1926 Rang. 195, Rel. on. {P66 C2]
Ba Maw—for Appellant.
K. C. Bose—for Respondent.
. Judgment.—The respondent, A. K. R.
M. K. Chettyar Firm sued one Ma
Ohn Sein and 3 others on an equitable
mortgage, the property claimed to be
mortgaged consists of 2 plots of land and
a building thereon. The ftwo plots of
-1and are known as lots Nos. 232 & 232-A.
They were originally held under a lease
from the Rangoon Development Trust by
oune. MaPyu who by a registered deed

1920 R/9 & 10

sold the two plots of land and the build-

ing thereon to one U Po Gyi. The res-

pondent-plaintiffs claimed that they took:
an equitable mortgage of the property
from U.Po Gyi on 5th December 1924.

U. Po Gyi isnow dead, and the first
three defendants in the case are his legal

representatives. They first contested the:
suit, but finally dropped out of it and -
the real coontest was between the res-

poundent-plaintiffs and the appellanis,
who were the defendants 4.

The appellant V. E. A. R. M. Firm
claimed that they have an equitable
mortgage on the property known as lot
No. 232A and so much of the building as
stands thereon. The learned trial Judge
held that the respondents had established:
their mortgage as regards lot No. 232

“and as regards all the buildings on both

the pieces of land.. The learned Judge,
held, however, that the respondents had
failed to establish their claim as regards

lot No. 232-A and gave a decree in favour B
of the appellants as regards this sitei™

Otherwise the decree grants the plain- *
tiffs’ prayer. The V. E. A. R M. Firm-=
have appealed against this decree and -
cross-objections have been filed on behalf
of the original plaintiffs. o

It is contended on behalf of the ap:
pellants that the transfer of land of
necessity carries with it a transfer of any
building on that land, and that the
learned trial Judge having found against
the respondents that their mortgage on
1ot No. 282-A failed should have rejected
the respondents’ claim and refused a
morbgage decree, on so much of the build-
ing as stands on lot No. 232-A.

" The mortgage in favour of the appel-
lants was elfected some 16 months _after
the mortgage .in favour of the respon-
dents. The learned trial Judage held that
the appellants having obtained the lease-
deed as regards lob No. 232-A, that piece
of land was under mortgage to them, and
not tothe respondents. He referred fo
the case of Prangivandas Jagajivandas
Mehta v. Chan Mah Phee (1), where it
was sebtled thabt the scope »f the security
created by a deposit of title-deeds is tho
scope of the title covered by those deeds.
It does not seem to us, however, thab
very much hslp can be derived here from
the decision in that case in which the
point at issue was not whebther an equit.

(1) A, I. R. 1916 P, C. 115=£3 Cal. 895 = 43
1. A. 192 (P.C.), )
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able mortgage could be created although
there was not a complete deposit of all
the title-deeds. An equitable mortgage
is created by deposit with a ecreditor of
documents of title fo immovable pro-
perby with intent to create a security
jthereon  All that is necessary to prove
[to establish such a mortgage is (1) that
ldocuments of title were deposited with a
!creditor and (2) that the intént was to
,lcrea.te a securibty thereon.
"In the case of Roberts v. Croft (2) the
facts were in many ways very similar to
the facts in this case. In that case
Roberts had deposifed with one Miss
Wilis documents of title relating o cer-
tain property. These documents included
all the previous title-deeds to the pro-
perty but did not include the deed where-
by Roberts himself obtained title. Sub-
sequently Roberts deposited the remain-
ing deed with Messrs. Bult. In each case
the deposit was made with intent to
create an- equitable mortgage. It was
held that in order to establish an  equit-
able mortgage it was nobt necessary to
prove that the deeds deposited showed a
good title in the deposibor, and although
she received no deed showing any right
to the property in her mortgagor, it was
nevertheless held that Miss Wilis’ mort-
gage was a_perfectly good one. It was
further held that the subsequent mort-
gage to . Messrs. Bult by deposit of the
remaining deed was also a perfectly good
mortgage, but that there had been negli-
gence on the part of Messrs. Bult and that,
therefore, Miss Wilis’ mortgage must be
preferred to theirs. In the present case
the documents deposited with the res-
pondent’s firm consists of & sale-deed
with.regard to both the pieces of land,
and the house, and the lease-deed with
regard to lot No. 282. Title-deeds have,
therefore, been deposited with regard to
the whole property and in our opinion
a valid equitable mortgage has been
created on the whole property if it has
been shown that was the intention o§
the parties at the time of the deposit.
' The questicn of intention has not been

explanation'with regard to the lcase-dced
of the property Iot 932-A, is that ab the
time U Po Gyi said he could nof {ind tho
document. We understand that the hulk
of the building affected is on lot 2392, bus
that the building on lot 232 extends into
lot 232-A, and it seems to us extremely
unlikely that the respondent firm would
accept a mortgage 6f part only of a house.
We consider it sufficiently astablished
that the intention was to mortgage both
the lots and the building thereon. Wo
therefore hold that a valid mortgage of
the whole property was effected in favour
of the respondents.

It only remains therefore to consider
whether the respondents have by their
negligence entitled the appellants %o
claim any priority over them. It does
not seem to us that they have established
their case in this particular. Under
S 78, T. P. Act, the respondents’ mort-
gage would have to be postponed.to the
appellants’ mortgage if the respondents
have been gulity of gross negligence.

It was held in the case of 4. L. R. M.
Chettyar Firm v. L. P. R. Chettyar
Firm (3) that there was no universal rule
to the effect that parting with. title-deeds
by a mortgagee amounted to gross negli-
gence. In this case the lease-deed which
was the only document of title held by
appellants bears an endorsement that the
property was sold to U Po Gyi by regis-
tered deed. The appellants must there. -
therefore be held to have been aware of

‘the fact that they had not ‘got all the

title-deeds relating to "the property and
there is no explanation as to why they
made no enquiries. The respondent firm
presumably knew that there was this en-
dorsement on the - lease of lot 232-A us
there was a similar endorsement on their
lease, and the mere fach that they did uot;
insist on obtaining one of the documents of,
title which on the face of it, must elearly
have shown the existence of another im-
portant document does not in our opinion
amount to such gross negligedce as to
justify the appellants’ mortgage being| .
preferred to theirs.

specifically considered by the learned
trial Judge, bubt we ave of opinion that
the respondent-plaintiff did establish
their cise iu this connexion. The clerk
of the Chettyar firm has given evidence
on the point and he is supported in his
evidence by one Maung Kan Hla. His

It has been suggested on behalf of the
appellants that the respondents admitted
that the appellants’ mortgage was taken
withcut notice of their previous mort-
gage. We cannot, however, find anything
on the record to justify their contention.
It is true that it is recorded in the depo-

53 W R, 348,

8) A.LR. 1926 Rang. 195=4 Rang. ¢35,
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sition of Rathnam Pillay that the learned
advocate for the respondeants, who had
been questioning the witness with & view
$0 establish actual notice did not pursue
+hat line. And the learned trial Judge
comments on this mabter to the same
effect.

It is admitted that the respondentsdo
not allege actual notice by the appellants.
What they do allege is that the appellants
were pub on their enquiry and could bave
veceived actual notice had they #aken
reasonable ,precaubtions. One obher mat-
ter has been raised in appeal and that is
as regards costs. It is contended that
‘the actual proof of the respondents’ morf-
gage was necessary only because obher

:respondents in the case denied the mort-
gage, and that the costs of this part of
the case should not have bheen awarded
against the anpellants. . It is clear, how-
ever, that the appellants also though not
denying the mortgage did not admit if,
and that being so, it became necessary for
the respondents to prove their mortgage
as against the appellants. We do not
think therefore that there is any foreeé in
this contention. We dismiss the appeal
and allow the cross-objections. We alter
the decree of the trial Court and give a
mortgage decree in favour of the respon-
dents for the whole of both the plots of
land and the building thereon. The ap-
pellant-defendants will .pay .the costs. of
the respondent-plaintiffs in the trial
Court and in this Court ; the appellants

- will pay the respondents’ costs both on -

the appeal and on the ersss-objections.
.S.N./RK. - Decree varied.

1
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. PeATT, OFFG. C. J. AND ORMISTON, J.

Ma Kho U and others—Appellants.
v.
Maung Ba Sem z2ad another —Respon-
-denfs.

~ Pirst Appeal No 93 of 1928, Decided
on 7th September 1928, from judgment
of Dist. Judge, Pyapon, in Civil Regular
No. 34 of 1927.

(a) Civil P. C., S. 10—Subsequent suit for
xaesne profits accruing subsequent to in-
stitution of prior sujt is not barred by S. 10.

Where a suit was brought for the recovery
of mesne profits which had accrued subse-
‘quently to the institution of a prior suit relat-
ing to the same property, and although there
© yag onrg issue common to both the suits, yeb

Ma Kuo U v. MADNG Ba 8EIN

Rangoon A7
they &id nct erabrace she enbire subject in
controversy between the parfies, the subse-
quent suit for mesne profits does not atbracs
the oparaticn of S. 10: 4.1. B 1993 Cal. '7m
and 4. 1. B, 1925 Mad. 574, Rel. oz. [P 69 C 1]

{b) Civil P, C., S. 10—Applying for ar
obtaininz leave to appeal to His Majesty
does not amount tc pendency of appeal.

The mere applying for or cbtaining leavs io
appeal to the Privy Council cannobt of itself
amount to the pendency of an appeal $ill such
appeal is actually filed : 21 Mad. 18 Foll.

P59 C 9]

Young—Ifor Appellants.

Paw Tun—for Respondeunts.

-Judgment.—In Civil Regular No. 39
of 1924 of the District Court of Pyapon
the plaintiffs (respondents) obtained a
decree against U Shwe Dun and defen-
dant 1 (a.ppella.nt 1) for possession of
certain lande. By the decree dated 2nd
May 1927, of this Court in Civil First
Appeal No 213 of 1925 the decree of the
District Court was varied and. U shwe
Dun and defendant 1 were ordered to give

to the plaintiffs possession of the follow- o

ing lands :

(a) Holding No. 23 of 1923. 24 in.
Taungbogyi kwin, Yondaung Cirele, -
Kyaiklat Township, measuring about
25'44 acres.

(b) Holding No. 10 of 19923-24 in Ky-.-
aungsu kwin, aforesaid, measuring 2421
aeres,

- (e) Holding No. 6 of 1928-24 in hywe-
sa-gyeb, Paung kwin,.. aforesazd measur-
ing about 2226 acres.

() 50 asres out of holding No. 10 of
1923-24 in Ywathagyl kwin, aforesaid.

(e) Holding No. § of 1923-24 in Ywa-
thagyl kwin, aforesaid, measuring aboub
23 acres.

In Civil Mlscella,neous No. 80 of 1927
of this Court U Shwe Dun and defendant
1 on 2ud July 1927, applied for leave to
appesal to the Privy Council against the
decres of this Court on appeal. On 6th
December 1927, a certificate was granted
in respect of this and two other cases,.
the subject matter of Civil Miscellaneous
Applications No. 78 and 79 of 1927, theot
they were fit cases for appeal to the
Privy Council. The appeal was admitted
on 30th January 1928 and the record
was despatched to England on 81st July
1928.

In the meantime the plaintiffs had bsen
put into possession of the suit land and had
on 5th September 1927, instituted Civil
Regular No. 3t of 1927 of the Districs
Conrt of Pyapon against defendant 1 (ap-
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pollant 1) and the beirs and legal re-
presentatives of U Shwe Dun, then de-
ceagsed (the appellants), claiming mesne
profits which had acerued since the in-
stitution of Civil Regular No. 39 of 1924,
On 24th September 1927 the defendants
filed a written statement in which inter
alia they pleaded that an_appeal fo the
Privy Council had been “admitted,” and
asked for a postponement until after the
decision of the Privy Council. On’ that
d,w a 'single issue was framed namely
‘are the plainbiffs entitled to mesne pro-
fits as claimed ? If so to what extent”
I should be noted that no issue was
asked on the -guestion .of whether there
should be a stay and that in the written
gtatement the defendants had not pleaded
that the District Court was bound to stay
the suit. On 4th November 1927 they filed
a substantive application asking for stay
until after the Privy Council deecision.
On 10th November 1927, this application
was dismissed. Up to that fime no
certificate had been granted and as the
Additional Judge pointed out, there was
‘no cerbainty that the application fora
certificate would be granted, or, if it was
.granted; that the appeal to the Privy
"~ Council would be successful, The case
wag fixed for hearing on 29th November
1927 and on thab day it was postponed fo
19th January 1928! The defendants did

not appeal on that day and an ex-parfe de- -

cree was passed in favour of the plaintiffs
on 13th January 1928. On 20th January
1928, the defendants filed an application
to re-open the case, and with this ap-
plication they filed a copy of the order of
‘thie Court dated 6th December 1927,
certifying that the case was a fit one for
appeal to the Privy Council. This ap-
pears to have been the first intimation to
the Court that such an order bhad been
. passed,. The Additional Judge refused-fo
re-open the case. Two appeals have been
filed by the defendants, one from the re-
. fusal to re-open the case, which is dealt
with in a separate judgment, and 4ne
from the decres in the suib.

So far as the decree in the suif is con-
" cerned only two grounds have been argued,
1t is possible to dispose, “shorfly, of one
ground, that the deeree should have been
against the defendants, not personally,
but in their capacity of legal representa-
tives. The persons who had been in
possession of the suit lands and who were
ordered to -give up possession -thereof
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were U Shew Dun and Mo Kho U ths
(defendant 1). . U Shwe Dun died leaving
as his heirs and legal representatives the
defendants. In Civil Regular Nu. 34 of
1927 the defendants weve sued for mosne-
profits and it was not stated whether any
and if so which of them were sued as
legal representatives of U Shwe Daun.
The decree was paJssed against all the de-
fendants personally. M1 Paw Tun ior
the respondents concedes that this was
erroneous. . The decree as rogards the
mesne profits should have been passed
against defendant 1 personally and:
against all the defendants as heirs and
legal representatives of U Shwe Dun de-
ceased. There is no reason why all the:
defendants, who must be taken to have:
wrongfully resisted the suit, should not
pay the costs in.their personal capacities.
It should be stated that tlLe ground of
appeal covered the case of all the defen-
dants, but defendant (1) was clearly liable:
in her personal as well as in her repro-
sentative capacity.

The third ground of appeal is that
inasmuch as the plaintiffs based their
case on a decree of Lhis Court which iz

now

“and was ak the time- of the decision of the

present suib the subject of an appoal fo His

Majesty in Council and could not or should:*
not under such circumstances have been made-

" the grounds for a decision by the trial Court.”

If ‘and in so far as the . District Court
had a discretion to proceed with the:
trial of the sult, there seems to be no.
ground for interference with its disere-
tion. So long as the decree ¢f this Courb
stood the plaintiffs had a right {o sue
and there was no reason why the prool of
their claims and the vealization of tho-
amount due to them should be postponed
for an indefinite time.

Mr. Young for the  appellanis velics on
8.10, Civil P. C. That section, so far
as material, prohibits a Comt from pro-
ceedmd

“with the trial of any suit in which the matter
in issue is also directly and subsfantially in
issue in a previously instituted suit between the-
same parties, or betwoen parties under whom.
they or any of themn claim litigating undoer the:
same bitle where such suit is pending”’
before His Majesty in Couneil.

Mr. Young’s argument would appear to:
be that, inasmuch as che defendants were-
appealing to the Privy Council, the Dis-
trict Court was bound to stay the suif.
His posﬁ:ion is, apparently, that the-
“matter” in issue in the present swit wes
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directly and substantially in issue in the
Pprevious suib inasmuch asthe right to re-
.cover the mesneprofits depends onttheibitle
3o the land. The authorities cited by him
-are not helpful to his argument.

In Wahidunnissa Bibi v. Zamin Als
:Shah (1), Z and J brought 5 suit against
W and other heirs of W’s deceased hus-
band, claiming ecertain property in virtue
-of-a deed of gift from the mother of the
«deceased. The suit was decreed and an
appeal was filed from the decree. Pend-
‘ing the appeal, W brought a suit against
Z ond J and another, in which she
claimed one-sixth of her dower debt, ex-
-empting the other heirs of her late hus-
band. In the second suit the deed of gift
¢ in favour of Z and J was again brought
in question, the plaintiff alleging that it

was invalid and - inoperative. In this
-suit the Couvt, at the instance of the de-
fendants made an order under S. 10 stay-
ing proceedings uniil the appeal in the
former suit should have been decided.
"The High Court on revision refused to
interfere with this order. Both the
learned Judges of the High Court appear
0 have regarded the matter as one for
‘the exercise of discretion as to whebher
the second suit should or should .not be
gtayed.

In Jameni Nath Mallik v. Midnapur
Zamindary Co. (2), which was an appli-

- cation for revision, two suits involving -

claims for certain cesses against the peti-
tioners were decided against them and
were pending in appeal, when a rent suib
was “brought against the petitioners.
‘They applied for stay of the suit under
‘8.° 10, inasmuch as it concerned cesses
alleged to be dite for a subsequent period.
Rankin, J., held that although appeals
fall within the purview of the section,
yet it was not applicable fo the case be-
fore him,* which was a suit for a diffe-
Tent debt altogether and for a debt which
was not in existenee when the last of the
previous suits was broughs. ..
In Kuberan Nambudri v. Koman Nair
{(8) it was held by Srinivasa Aiyangar, J.,
that the expression “Matter in issue’ in
S. 10 has reference to the entire subject
in controversy between the parties and the
mere fact.that one of the issues .in two
suits is common is not sufficient to attrach

Iy
(
!

¥

19201 42 AH. 200-=55 1. 0. 89=18 A. L.J.
45. S
.T. R. 1923 Cal. 716.

L
1
A
A, 1. R. 1925 Mad. 574.
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the operation of 8. 10. The common
issue in the cage before him was whether
the plaintiff had been validly adopted.
Applying the two last named cases,
which seem to have been well decided, t0
the matter before us, if we take the
chronological test adopted by Rankin, J.,
the right to mesne profits acerued sub-
sequently to the institution of the prior
suit and was not in existence at'the date of
such institution, while it is manifest that
although there is an issue common to the
two suits, they do not embrace the entire
subject in controversy between the par-
ties. .
For these reasons alone the appeal musf
fail. There are yet other reasons. Asis
pointéd out in Nainaoppa Chetly .v.
Chidambaram Chetti (4).
“the mere applying for, or obtaining leave io
appeal to the Privy Council cannot of itself
amount to the pendency of an appeal ill such
appeal is‘actually filed, for it may happen thab
$he parties, who obbain such leavs, may never
appeal at all against such decree or order.”
At the time when the defendants. ap-
plied to stay the suit, theapplication fo¥
a certificate that the case was a fit ~one
for appeal to the Privy Council hadmnob
been heard, and it would be to somewhat
violently stretch the language of S. 10 to
hold that an appeal was pending before
the Privy Council. The certificate was

granted on 6th December 1927, the defen-

dants took no steps to amend the written
statement, and consequently, when the
suit came on for ex-parte hearing, it was
tried on the single issue which had been
previously fized. As has been said above
the certificate was brought to the notice
of the Court only after the "case had been
heard, namely on 20th January 1928, and
it was not until 30th January 1928 that
the appeal to the Privy Council was ad-
mitted. It is nob necessary for the deci-
sion of this appeal to decide the exact
point of time at which an appeal may be
said to become pending before the Privy
Council, whether it is when'it is regis-
tered as such in the Privy Council Office,
or when it is admitted by the High Courf_;
or when the certificate of fitness is given
It is sufficient to say that even if the last
mentioned time is taken, the Court was
unaware Ghat the certificate had been
granted and thére was no issue raised ag
to S. 10, Civll P. C. ;
_.Mr. Young has asked us to act under
Q,151. If the appellants had.been pre-
. {4) [1897] 21 Mad. 18,
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pared, as was i one bime 15 wag sugges-

ted might have besn the case to deposm
the decratal sum in Court, with a view
to its ultimate ownership being deter-
mined by the result of the appeal to
the Privy Couneil, theve might have been
-ground, which under the existing circum-
stances is lacking, for the applicabion of
that section. The decree of the District
Court will be modified : by a provision
that in so far as if is a decree for 4,200
baskets of paddy or Rs. 8,400 the value
thereof, it shall be a decree against defen-
dant 1 personally and against all the de-
fondanbts as legal representatives of U

Shwe Dun. The appellants will pay the
costs of this appeal.
2N /RE. Deeree modified.
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CARR, J. §
‘Maung Seinn Myi and another—Ap-
plicants.
v
Maung Tzw Pe and anoiher —Respon-
~dents.
Civil Misc. Appin. No. 81 of 1928, De-

eided  on 18th September 1928, from

judgrment of Mosely 4.,

peal No. 540 of 1927,
(a) Civil P.C., O, 47, R, 1—Mistake or
error—Error of law must be obvious. :
An error of law is & proper ground for re-
view when that error is apparent on the fact
of the record: 4. I, R. 1924 Mad. 98, Foll.
A, I. R. 1998 Rang. 12, Ref. (5 70 0 2]
(b) Civil P.C,, O, 47 R. 1—Ground for
review—Illegal delivery 'of judgment depriv-
ing right to appeal-——Ground is sufficient
for granting review.
Delivery of judgmenb withous ptevious
notice to the parties or their pleaders is il-
" legal, and this illegal action, if it deprives a
" party of a very- important’ right of obtiining
loave to appeal, is a sufficient ground -for
granting a review : 4.1.R. 1922 P.C. 112, Rey.
® 71 G 1]

in Second Ap-

P. B, Sen—for Apphcanta.
Paget—tor Respondents. .,

Judgment.—This is an application
for review of a judgment of Mosely, J.,
aud comes before me becausse he iz no
Longer attached to the Cours. The first

~ground of the application is bhat the
decision is wrong in law. If has been
urged by the advocate for bthe applicants
that an error of law is a proper ground
for review, and in support of this proposi-
tion he quctes, among others, the ecages

Maryng Serx Myt v. MAURG Tox P (Carr, J.)
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of Ma Hia Yiv. Ma Puwe ITnii {1} and
Murari Bao v. Balavanilh Dikshié (2).

T am willing to &ccept the proposition
bhat an error of law is included within|
the second category of R. 1, O.47, 01v11
P. C., but that error must bc one that is!
apparerent on the face of the record. T
agree with "the view exprossed by the
learned Judges in the M adras caso above
guoted, where they say at p. 8567 of the
report o .

““We are of opinion that each casc must bo
judged Iy itself and that where tho error of
law is such that .it is clearly apparent on a
perusal of the- 1ecord there is ground for
granting a review.’

In the present case I do not thmk thab
there is any such error. I do nof say
that the decision of the learned Judge is
correct. It may or may not be correct ;
but I am certainly not prepared to say
that it is so obviously ircorrect that
thers is an error apparen’ on the {ace of
the record. The question raised is one
that is extremely difficult and controver-
sial. TIf was, in fact, the question on
which the whole ‘appeal turned, and it
was decided after full consideration by

the learned Judge. This ground, there-
fore, in my opinion, must {ail.
The other ground is different. The

facts are . that Mosely, J. was officiat-
ing as a Judge of this Court up fto
29th May 1928, and after that date ceased
to be a Judge of the Court. It is admif- -
ted that he delivered judgment in this
appeal on 29th May 1928, and thal he
did so without previous notice being
given fo the parties or their advocates of
the date.on which judgment would be
given. The advocates were informed
‘shortly afterwards that judgmeut had
been given, and Mr. ‘Sen for the appli-
cants says that he endeavoured on the
‘same day to see the Judge in ogder to ob-
tain from him a cerfificate for appeal
under Cl. 18 of the Letters Patent of
thig Court. He was unable, however, to
find the Judge, and, gherefore_, could not
make that application. He did subsequ-
ently make an application ; bub this was
rejected on the ground that under Cl. 18
of the Lietters Patent it is only the Judge
who passed the judgment who can declare
that the case is a fit one for appeal.

The rules of this Court provide that an
application for such a declaration may be
made orally at the . time of delivery of

(1) A. I R, 1928 Rang. 12=5 Rang. 610.
{2) A, 1, R. 1924 Mad, 98==46 Mad. 955.
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judgment, or *afterwards, in wribing ab
. any time within one month. The fact
that the learned Judge ceased to be ab-
tached to the Court from the day on
which he passed judgment deprived the
petitioners of their right to make such
an application in writing, and the fact
that the Judge delivered judgment with-
out previous notice to the parties de-
prived them of the opportunity of mak-
ing the application orally.

. Delivery of judgment in this way,
lwithout previous notice was illegal and

by his illegal action the Judge deprived .

the pefntloners of a very important right.
In my view this should be held $o be a

P. C. The case was, in my opinion, a
very fit one for grant of a declaration
under Cl. 13 of the Letters Patent, and in
all probability, had such an application
heen made to him, the Judge would have
granted the declaration.

"~ T do not think that in holding this to
be a sufficient cause for review I am de-
parting from the ruling of their Liord-
ships of the Privy Council in thanu
Bam v. Neki (8). There was, in my
cpinion, an error of procedure apparent
on the face of the record, and this brings
the matter within the view taken by
their Liordships that $he, words “any
other sufficient reason” mean a reason
sufficient on grounds analogous to “those
specified immediately previously.

I, therefore, grant the application for ‘

reviewy. The judgment of the learned
Judge is set aside and the appeal will be
re-heard. The question, as I have a,lrea.dy
sald is an extremely difficult and con-
troversial one, and I think that the ap-
peal is one that should properly be heard
by a Bench. I direct, therefore, that
the rehearing of the appeal be before 2
Bench, or, should the Chief Justice so
decide, before a Full Bench. The res-
pondents are in no way to blame for the
error committed by the learned Judge. I,

therefore, direct that the costs of this .

application shall be costs in the appeal
when ‘reheard ; advocate’s fee in this
application three gold mohurs.

M.N./R.K. Order accordingly.

'C. 119=% Lab, 127=49
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DAsS AND BAGULEY, 47,

E. H. Joseph—Appellant.
v.

A. P. Joseph—Respondent.

First Appeal No. 132 of 1928, Decided
on 4th September 1918, from judgment
of Original Side in Civil Regular No. 356
of 1925, Beported in 4. I. B, 1926 Rang.

186.
(a) Mortgagor and mortgagee — English
cases not good guides in mortgage suits,
Fnglish cases are not necessarily good guides
for the decvision of mortgage suits in the
Indian Courts; 31 Cal. 57 and 383 Cal. 410, Foll.
[P72C1}
%% (b) Transfer of Property Act, S. 69—
Clause in mortgage-deed giving mortgagee
power to sell on certain amount of interest
falling in arrears but not power to claim re-
payment of principal -on such default—No
suit on mortgage can lie until debt is repay-
able,
Where mortgage-deed contains a clause
which gives mortgagee power fo sell in case

cerbain instalments of interest fall in arrears,

bub the clause does not provide that on such
default mortgagee shall have the right to
claim repayment of principal, the mortgagee
has no right of suif on the mortgage up to- the
date on which the mortgage debt is repayable:
Edwards v. Martin (1856) 2 L. J. Ch, 284, Dist.

{p 72 C 2}

Shaffee—for Appellant. .

. Bamnerji—for Respondent

Judgment.—This is a suit upon a
mortgage. The mortgage is one covering
the mortgagor’s life interest in certain
immovable property. The parties are
Jews. The property is within Rangoon
and the mortgage is in the English form
with a power of sale, which is the power
governed by S. 69, T. P. Act. The date
of the mortgage is 16th May 1919 and the
date fixed for payment is 16th May 1924.
1t is agreed that the morbtgager has been-
in arrears of interest more than once and
that the mortgagee has filed suits against
him to recover the interest. The /last of
these suits was filed before the 15th May
1924. The only point for decision in this
appeal is whether owing to the filing of .
these suits the plaintiff is debarred from
suing on his mortgage for the recovery of
the principal and the interest which sub-
sequently became due.

There is no doubt that'at the date of
the filing of the last of the suits for in-
terest the principal ‘money had not be-
come due in the ordinary way and that
therefore O. 2, R. 2, would not bar his
suit. It is claimed, however, that by vir-
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‘tue of the power of sale a right of suit on
the mortgage for the payment of the
prineipal money would arise before the
15th May 19924, and if this contention is
good then no doubt O. 2, R. 9,
bar the suit. The mortgage is a some-
what complicated one, but I would only
give the salient points. First of all, in
consideration of the sum of Rs. 10,000
the morbgagor assigned all his life interest
40 the mortgagee subject to the proviso
that he might redeem his interest by re-
paying the mortgage money on 15th May
1924 together with all arrears of interest
259 per cent. per annum. It further
covenants for payment of interest month
by month on or before the 15th day of
‘the month succeeding that for which the
interest is due. So far it is clear that
+he mortgage money had not become due
before the 15th May 1924, and it is also
-clear that there is a separate covenant
for payment of it. We then come to the
-clause giving the power of sale:

“It is hereby agreed and declared that if fhe
s2id mortgagor shall fail to pay the said sum
of Rs. 10,000 with arrears of interest due
thereon on the expiration of the period of
three months from the serving of a notice on
him by the mortgagee calling upon him
to pay up the said sum of Rs. 10,000 and
inferest on the said 15th May 1924 or if at
any time during the continuance of this secu-
riby, interest due hereunder amounting. to
Rs. 500 ab the least shall be in arrear and re-
main unpaid for three months then and -in
such case the mortgagee shall be abt liberty
-and shall have the power to sell the said pre-
'fnisss I:eriby ,?ssigned either by public auction

It is argued that in this clause defaul
of payment of inferest amounting to
Rs. 500 for more than three months gives
-the mortgagee the right to claim his
principal money. The appellant relies
-upon one cld English case only, E’dzoards
v. Martin (1). -

It is quite clear that in these cases the
Tights of the parties and the question of
whether any default accelerates the claim
on which the principal money can be
called in would depend entirely upon the
{wording of the mortgage in question. It

~~,§-must—a;lso -be--remembered-that—English--&

lcases are not necessarily good -guides for
- bhe decision of mortgage suits in the
|Indian Courts, for the Indian cases are
governed by the Transfer of Property Act
and the Indian Courts know nothing of
the refinements between the legal estate
and the equitable estate which form the
(1) [1856] 25 L. J. Ch. 284=4 W. R. 219,
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basis of all such decisions in the Court of
Chancery: vide Wedb v. Macpherson (2)
and Gokul Dassv. Eastern Mortgage and
Agency Co. (3). This particular power of
sale is one which is to be exercised by the
mortgagee himself personally and not
through the agency of the Court, and
supposing Rs. 500 interest had been
in arrears for more than three months,
we entirely fail to see how he could ap-
proach the Court with any form of suit
on this elause. The Courb could merely
tell him to go away and sell the property
himself, if he was advised that the clause
conformed with 8. 69, T. P. Act, and that
default had arisen. There is no clause
in this wortgage stating that if the
inferest is in arrears to the extent of
Rs. 500 for more than three months, the
mortgagee shall have the power to call
in the principal money meutioned in‘the
deed.

With regard to the case cited, Edwards
v. Martin (1) in this case there was a
morbgage of leaseholds upon which in-
terest was payable half-yearly. The
mortgagee took possession and asked for
foreclosure, although the time or the
date fixed for repayment had not arrived.
It was admitted that in this case the
capital was not due but it was claimed .’
that the right to foreclose had arisen. The
circumstbances of this case are therefore
quite different to the circumstances in
the present case. There is no claim fo
foreclose and the mortgage deed is quite
silent with regard to any right to fore-
close. In fact the power of sale would
appear to negative the idea that any
question of foreclosure was contemplated
between the parties. It is also to be
noted that in this case no reasons are
given for the .decision but the Court

merely followed a dictum in another case

for which no reasons have been given.
We are of opinion that as there is no
clause providing that on default of pay-
ment of interest the mortgagee shall have
the right to claim repayment of princi-
pal, he had no right of suit on -the mort-
gage before the 15th May_ 1924. No suit

for interest has been filed since “that date
and therefore O. 2, R. 2 cannot apply.
The appeal will be dismissed with costs.
S.N./R.K. Appeal dismissed.
(2) 19041 31 Cal. 57=801. A. 238=8 C.W.N.
41=88ar. 554 (P.C.).
(3) [1906]-83 Cal. 410=4 C. L. J. 102=10 C.
W. N. 276.
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DAS AND BAGULEY, JJ.

Chandanam and another— Appellants.
Ve

A M. C. P. Samsugany and others—
Respondents.

Pirst Appeal No. 290 of 1927, Decided

.-on 3rd September 1998, from judgment of

Dist. Judge, Hanthawaddy, in Civil Re-
:gulay No. 4 of 19927.

(a) CivilP. C., 0. 17, R, 2 — Burden of
proof on defendants—They failing to appear
on date fixed by Court on its own motion—
Court proceeding with case and passing
«order — Order purporting to be on merits—
Order should not have been on merits —
‘grdzer must bz held to be one ex parte under

Court on ifs own motion fixed a case for
hearing on a particular -date, but the defen-
-dant, on whom the burden of proof lay, failed
%o appear, and the Court proceeded with the

-case and passed order which purported to beon -

merits,

Held : that the order should not have been
-on merits and the case must be held fo have
been decided as ex parte under 0. 17, R. 2: 37
Al 460 ; 4. I. R. 1993 AUl 551 ; A.I. R. 1995
A 182; 4. I. R. 1923 Bom. 27 and 41 Cal. 956,
el on 3 41 All. 663, Dist. [P740 2]

{b) Civil P. C, O.17, R. 3 — Defendants
not appearing on date fixed—Court making
order that case would be proceeded with
without reference to defendants’ witnesses
and proceeding to examine plaintiffs’ wit-
nesses — Dafendants then appearing—Court
;asking them to cross-examine plaintiffs’

Wwitnesses if they so wished — Court’s proce-

«dure was unjustified.

On the date fixed for evidence the defen-
-@ants did not appear although burden lay on
‘them.  The Court made an: order to proceed
_ with the case without further reference to de-
fendants’ witnesses and began examination of
plaintiffs and their witnesses. The defendants
. then appeared and the Court asked them to
" ‘cross-examine the plaintifis’ witnesses if they
-desired o do so,

Held : that the procedure of Court allowing
. «defendants to cross-examine plaintiffs’ wit-
utesses without allowing chance to examine
witnesses was unjustified. [P74C 2]
Ba Han—for Appellants.
Chowdhury—for Respondents,
Judgment.—In this case the appel-
Hants were the main defendants in .the
lower Court. The suit was .filed against
them on 10th January 1927, and pro-
ceeded on a usual-course. Issues were
iramed on 26th March, and the case was
put down for hearing on 17th May. On
17th May it could not go forward and was
put down for hearing on 31st May. On
what date, the hearing could not be pro-

CHANDANAM v. SAMSUGANY

_issue, returnable on 1st September.
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ceeded with, becanse certain proceedings
were necessary which were in the High
Court, but no date was fixed. The case
was mentioned the next day, and the de-
fence advocate asked for an adjournment

to consider his position until 4th June.

He was called upon to furnish security
for costs and advocate’s fees. On 4th

June it was stated that an agreement had
been come o, and that a compromise pebi-
tion would be filed. The 7th June was fixed
for this. It was next put over to the 8th
and then to the 9th and finally to the
10th, on which date the compromise
petition was directed to be filed peremp-
torily. On 10th June it was not so filed,
and the case once more went down for
peremptory hearing for 29nd and 23xd.
On 22nd June some evidence was led, and
it was put down for next day, but was

not taken up, and further hearing was pub

down for 21st and 22ud July. The ocase

was apparently never put up on 2lst July
at all, and the diary does not explain why.

It came up, however, on 22ad July, on

another point, and was adjourned till 22nd

August, and steps were taken to have a

handwriting expert  examined. On 4th
August a commission was ordered to
For.
some reason nob apparent in the diary the
case was put up on 17th August, and it
was then put down for hearing at 10 a.m.

sharp the next day, 18th August. On
this date the Judge gave the defendants on
whom the burden of proof lay eight

minutes’ grace and, as they did not arrive

at 10-8 a. m.. he récorded a diary order :

“ Under the circumstances the case proceeds
without furbher reference to -defendants’ wit-
nesses.’”’

The plaintiff was examined, and a few
minutes later defendants 1 and 2 arrived,
followed by their advocate. Meanwhile,
the plaintiffs’ witnesses were belng ex-
amined, and the Judge asked the defen-
dants’ advocate if they wished fo cross-{
examine ; they elected not to do so, and
the case was put for orders ou 25th
August, and orders were finally passed on
5th September. This order purports to
have been passed on the merifs. Against

- this order the present appeal has been

filed.

It is argued thab under these circum-
stances no order on the merits could pos-
gibly be passed. With this conbention
we are in entire agreemens. Phul Kuar



74 Rangoon

v. Hashmatullah Khan (1) is authority
for holding that under similar circum-
stances, the case should be decided as

though by defauls :

““ When' the plammﬁ and his pleader are
both absent on the day fixed for the hearing of
o case and the Court does not intend fo give
them another -opportunity of appearing it
ought not to decide the -guit on the merits bub
should dismiss it for defaulb of appearance.”

In the present case the burden of proof
lay upon the defendants, and, therefore, it
should have been decided, as though ex
parte, against them.

In another Allahabad case, Ram Cha-
ran Lal v. Raghubir Singh (2), in a
similar case, the defendants’ advocate was
present, but said he had no instructions.
One defendant, who was present, asked
for an adjournment, but failed to get it.
The Subordinate Judge took the evidence
produced by the plaintiff, and, as there

wag no evidence produced on behalf of

the defendants, he disposed of the case at
onee.
held to have been decided under O.17,

R. 2, Civil P.C.

The same point came up again in the
case of Ram Adhin v. Ram Bharose (8).

The headnote of this runs:

“On a date to which the hearing of a suit
had been adjourned for the production of the
defence evidence the defendant was absent and
the Court passed a decree in favour of the
plaintifi. No order or rule was mentloned in
the judgment.’’

The High Court in appeal held that the
decres must be taken to have been passed
ex parte under O. 17, R. 2, Civil P. C.

Ratanbai Bhratar Shivlal v. Shankar
Deochand (4) is to the same effect. The
point also arose in Hnatullea Rasuniav.
Jiban Mohan Roy (5). In this case it
has been pointed out that there is a
definite difference between O. 17, R.2,
and O. 17, R. 8, CivilP. C, and that
when O. 17, R. 8, is applied there must
have been an adjournment at the instance
of a party. In the present case there
seems to have been no adjournment at
the instance of any party, but the Court
merely set the case down for hearing of

its own motion

1t was held that the case must be.

CHANDANAM v, SAMSUGARY

-
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Lotan Koeri (). Thisis a very peculiar
case. In it the plaintiff had had his casc
partly heard, but, then though appearing
in Court, he failed to continue with it.
His action is given in the judgment:

Here he seems either to have lost his head
or to have shown unnecessary obsbinacy. It
would probably have been better if ho had put
his witnesses in the box, but he declined cither
suggestion. He did not in our opinion with-
draw the suit, but merely confessed his inabi-
lity to go on any further.”

. The facts in this case are obviously

- quite different to the facts in the present

one, and in thab case the judgment, which -
was passed, was shated to have been tinder
0.17,R. 3, Civil P. C.

‘We are quite unable to understand the -
procedure of the learned Judge offering:
the defendants a' chance of going on and

‘cross-examining the plaintiffs’ witnesses,

although refusing to examine taeir own
w1tnesses, who are said to have been pre--
sent in Court . Two courses, in our opin-
ion, were open to him. He could either
have refused to hear the defendants any
more, which seems to have been his ori-
ginal intention, in which case the suib.
would be regarded as proceeding ex parte,
or, when the defendants put in an ap-
pearance a few minutes, after he had
begun to examine the plaintiff, he might
have cancelled his previous order and
allowed: the suit to proceed in the ordi-
nary way. To allow the defendants fof
cross-examine and continue the contest to
that extent, while at the same time refus-
ing them permission to examine their
witnesses, appears to us quite un;asbifled.
Following the first ruling quoted above!
Phul Kuar v. Hashmatullah Ehan (1),
we hold that there should have been no
decision on the merits, and that the case!.
must be held to have been decided under’
0.17, R. 2, Civil P. C., as ex parte.
Holding this as we do, the defendants

~would have their remedy of applying to

have the ex-parte decree set aside, if they
can show good cause, in the ordinary way
for their nonappearance at the time and
date fixed. They will be given one month

The only case which has been cited
against these is Swkkhu Koeri v. Ram

(1) [1915] 87-All. 460=29 1.C. 558=13 A.L..J}
679. )

(2) A.LR. 1928 All. 551==45 All, 618.

(3) A.I. R.1925 All. 182=47 All, 181,

{4} A, 1. R. 1928 Bom, 27=46 Bom. 1026,

(o) [1914] 41 Cal. 956=18 C. W. N, 775=33
I.C.769=19 C. L, 7, 535.

from to-day in which to make application
to the District Court ; if they fail to do
g0 in that time, the ex-parte decree will
stand in the same way as if they failed
to satisfy the Judge of the District Court
that they had good reasons for their non-
appearance. If they satisfy the Judge

(6) L19§9] 41 All ‘663 =51 I. C.850=17 A. I~
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that they had good reasons for their non-
appearance, the case will be reopened
and be heard in the ordinary way. The
costs of this appeal to be costs in the case
as ultimately decided.

S.N./R.E. Order accordingly.

————nt
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Mva Bu, J.

Ma Khwet Kyt and others—Accused—
Applicants.
\2
Emperor—Opposibte Party.
Criminal Revn. No. 123-B of 1928
(Mandalay), Decided on 10th September
1928.

Burma Rural Self-Government Act (1921),
S. 12—Abetment of breach of bye-laws is not
offence under Penal Code, S. 109.

The abetment of -a breach of the bye-laws
framed by a Distriet Council under the autho-
rity of the Burma Rural Self-Government Ach

is not punishable under S.109, T. P. C., as it

is not an abetment of an offence within the
meaning of that secbion : 23 P. R. 1894 Cr.,,
Rel. on. (P75 C2]

Judgment.—This case is connected
with Criminal Revision No.122-B of 1928
of this Court, which relates to the con-
viction and sentence passed upon Pongyi

U Kalayana for holding a private market

within the compound of his monastery at
. Pale without a license in contravention
of 8.7 of the bye-laws framed by the
Monywa District Council in exercise of

the power conferred by S. 52, sub-S.(2),

CL (a), Burma Rural Self-Government
Act, 1921 (Burma Act 4 of 1921 as amen-
ded by Act 9 of 1922). The penal provi-
sion for the breach of the bye-laws ig
contained in S. 12 thereof which enacts,
inter alia, that a breach of any of the
bye-laws shall be punishable with a fine
not exceeding Rs. 50.

The petitioners were some of the per-
sons who exhibited goods for sale at
U Kalayana's private market on 30th
November 1927, and the prosecution
against them was that by exhibiting

goods for sale at that market they
“‘committed an offence punishable under S. 12
of the said bye-laws, read with S. 109, I. P. C.”

Section 109, 1. P. C., prescribes punish-
ment for the offence of abetment, if the
act abetted is committed in consequence
of the abetment, and provides that where
no express provision is made for punish-
ment of such abetment, the abettor shall

Ma KEwET Kv1 v. EMPEROR {Mva Bu, J.)
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be liable to be punished with the punish-
ment provided for the offence abetted..
Therefore, in any abetmént of an offence,.
which is an offence itself, the substantive:
charge against the abettor is the abet-
ment. The prosecution in this case is-
therefore one under S. 109, 1. P. C.

The question for determination ig-
whether the abetment of a breach of the:
bye-laws framed by a Distriet Couneil
under the authority of the Burma Rural
Self-Government Act above referred to is
punishable under S. 109, I. P. C; in
other words, whether it is an abetment.
of an offence within the meaning ofi
S.109, I. P.C. Under 8. 40, I.P.C...
the term ‘“‘offence’” employed in S.10%
denotes a thing punishable under the:
Code, or under any special or local law ;.
and it is clear that the Burma Ruralk
Self-Government Act is a local law with-
in the meaning of S. 42 of the Code. Bub
the Act itself has not declared a breach of
a bye-law of a Distriet Council to be am
offence ; it merely authorizes the Distriet.
Council by S. 80 (2) to direct, inter alia,
that a breach of the bye-laws of the
Council shall be punishable with fine not
exceeding Rs. 50. Thus, a breach of
S. 7 of the bye-laws under consideration:
punishable under S. 12 thereof, is not an
offence rendered punishable by the Ack.
itself. S ‘

1 am, therefore, of the opinion that the:
offence under S. 12 of the bye-laws is not:
an offence within the meaning of S. 40,
and, consequently, of S.109,I.P.C. T
am fortified in this opinion by the deci-
sion in Ganda Shah. v. Queen-Empress
(1) where it was held, inter alia, that a.
local law does not necessarily include .
rule made under the provisions of 2 local
law. It is conceivable that where a local
law declares a breach of the rules made-
under its authority to be punishable then:
a breach of such rules might constitute
an offence within the meaning of 8. 40,
I.P.C.

There being no provision either ir. th'a-
Act or in the bye-laws rendering exhi-
bition of goods at a private market
punishable, and as such exhibition ca.qnoir-.
consbitute an offence of abetment punish-
able under the Indian Penal Code, I fge}
constrained to set aside the convietion:
and sentences passed on the petitionqrs.
1 therefore allow their application:
and set aside the conviction and sentences-

(1) (1894] 23 P. R, 1894 Cr.
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spassed on them by the Township Magis-
“brate, Pale, in Criminal Regular No. 130
.of 1927, and I direct that the fines paid
by them be refunded tc them.

M.N./R.X. Application allowed.
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PRATT, OFFG. C. J., AND ORMISTON, J.

Motor House Co. Litd.—Appellant.
' v. :
‘Charlie Ba Kei—Respondent.

First appeal 145 of 1928, Decided on
Brd September 1928, from judgment of
Original Side in Civil Regular No. 595
of 19925.

sk {a) Tort — Trespass — Unskiiled minor
driving car with driver’s permissieon — Car
being damaged due to accident-——Minor’s un-
sskilful driving is not trespass nor amounts to
megligence. . ’

Where a minor with the permission of the
«driver drives a mofor car, and owing fo his
wunskilled driving an accident oceurs - which
«eauses damage to the car, the minor’s driving
is nob & frespass nor does his unskilful driving
-amount to negligence. [P 76 C 2)

3% (b) Tort—Minor driving car with lack of
:skill—It does not itself amount to tort.

Where & minor drives a car, his lack of skill
in driving does not itself .amount to an in-
~dependent tort: Fawceit v. Smethurst (1914)
:84 L. J. K. B. 473 Rel. on. ) [P 76 C 2]

MeDonnell—for Appéllant. '

Kyaw Din—Ifor Respondent. - -

Pratt, Offg. C. J.—Lim Po Leong was
‘in possession of a Dodge Car the property
-of the plaintiff Company under a hire-pur-
-chase agreement. The hirer had complete

dominion over the car, which was in
.charge of his driver Maung Po Tin. On
29th April 1925 the car was being used
.as a private taxi by a film troupe. Some
Hilms were taken at the Vietoria Liakes
and the taxi returned to 64, Prome Road.
It was found that a mask had been left
ibehind at the Lakes and, as the driver
was having his Dbreakfast, defendant
“Charlie Ba Ket a lad of 16 drove back
with his brother and an actor to feteh it’

-rJn-the-course-of the drive he attempled —

b0 pass a car in front of him only to meet
& efr coming from the opposibe direction.
He swerved to the left to avoid the car in
front and piled his car up on a heap of
daterite on the side of the road.. Plain-
$iff’s case was that defendant entered
-and drove the car without the permission
.of the driver Maung Po Tin and in spite
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of his protests. It is admitbel that, if
this were so0, defendamt committed an in-
dependent trespass and would he lable
for damages.

The learned trial Judge flound on tho
evidence that the defendant drove the
car with the permission and consent of
the driver Maung Po Tin, who was ab
that time in charge of it. On the evi-
dence we are satisfied "of the esiroctness
of this finding. The Judge also found
that there was no negligence on the part

- of the defendant, which could render him

liable for damages, although he was off
opinion that he was careless. The fact
seems to be that defendant drove to the
best of his ability and was not negligent,

“but the accident occurred through his'

inexperience and want of skill.

1t has been argued before us that, as
dofendant was below the legal age to
obtain a driving license, and therefore
liable o a penalty for driviag, a fact
which he must have known, his action in
driving the car is in itself a trespass. Tt
is urged that, if he drove with less skill
than an experienced driver, that itself
under fhe circumstances was negligence,

_and that negligence constituted a fres-

pass. ‘T am quite unable to accept thig|
argument. The evidence shows that the! -
defendant drove the car with the full
consent and concurrence of the driver
and of the film actors who had hired the
car. : :

The driver and the actors had apparent
dominion over the car, and it is impos-
sible to hold that the action o° the boy -
under the circumstances in driving was
a trespass, nor could his merely unskilful
driving amount to negligence, because he
was not a licensed driver. Neither the
hirer from plaintiff, nor the film actors,
not the driver Maung Po Tin are parties
to the case, and we ave not therefore con-
cerned with their liability.  If defendaas
is to be regarded as a bailee and the suit
based on contract, then he can have no

LJiability, because he was not <_)f. legal .age

to contract,

_Tt-is-to-my mind_impossible to_ holdy

also that defendant’s lack of skill in
driving, which resulted in the damage to
the car, amounts to an independent tovh.
In the BEnglish case of Fawcett v. Siie-
thurst (1), which has been referred to if
was held that where a minor lad hired a

(1) [1914] 84 L. J. K. B. 473=381 T. I, R. 83
=59 8. J, 220=112 L., T. 809.
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car and drove it for 4 longer journey than
contemplated by the contract, with the
result that the car was damaged without
negligence on the part of the defendant,
his action did not amount to a trespass.
The cases are not parallel but the prinei-
ple involved is similar. In my opinion
on the facts defendant is not liable in

tort. I would dismiss the appeal with
*costs.

Ormiston, J.—I conour.

S.N./R.K. Appeal dismissed.
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Mya Bu AND BaGULEY, JJ.

U Ahsaya and another—Appellants.
v.

U Pyinnyo and another — Respon-
dents.

Letters Patent Appeal No. 11 of 1928
(Mandalay) Decided on 10th September
1928 from the judgment in Second Appeal
No. 105 of 1927 i

(a) Civil P. C., S. 100—New plea—Ques-
tion of jurisdiction not raised in last appeal

—Question can be raised in Letters Patent

Appeal.

Appellants in a Letters Patent Appeal are
not precluded from raising a question of juris-

diction even when they had not raised it in the’

second appaal: A. I. R.1924 P. C. 95, Foll.
: . (P77C 2]
{b) Civil P. C.,- S. 9—Dispute in Upper
Burma involving ecclesiastical ‘matter with-
in competence of Buddhist ecclesiastical
authorities—Civil Courts bave no jurisdic-
tion—Buddbist law (Burmese)—Ecclesiasti-

- cal jurisdiction.

_ Inasult, the nature and extent of the rights
of the monks o useé and occupy monasbic
lands which is religious property invokes a
_dispufe regarding ecclesiastécal mabter within
the competence of the Buddhist ecclesiastical
authorities to decide, consequenfly, the Civil
Courts in Upper Burma have no jurisdiction
to entertain the dispute: (1897-01) 2 U. B. R.
47; (1892-96) 2 U.B.R. 59 and (1892-96)2 U.B.R.
72, Ref. (1902-03)2 U. B. R. Buddhist Law,
Ecclesiastical P.1, Rel, on. ([P78C 2, P79 C 1]

Tha Gywe—for Appellants.

Aung Thin—ior Respondents.

Mya Bu, J.—This is an appeal made
from the judgment in Civil Second Appeal
No. 105 of 1927, on a certificate issued
uunder Cl. 13, Lietters Patent. The grounds
of appeal are numerous; buf pubting the
-appellants’ case before us in a nutshell,
i} is that the civil Courts have no juris-
diction to decide the dispute hetween
the parties to the case. The parties are

U Amsava v. U Prinsya (Mya By, 1)
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Buddhist monks who occupy the monas-
teries shown on the map (Fix. A), atb

Pakokku, in Upper Burma, and the dis-

pute between them is concerning monastic:
land. The question for determination is-
whether the dispute is of the naturs:
cognizable by the civil Courts.

The appellants before us were fhe ap-
pellants in the Second Appeal, in whichj
it appears that they did not make a point
of assailing the judgment of the Court of:
first appeal on the ground of want off
jurisdiction. In view of the ruling off’
their Liordships of the Privy Council in
Ram Lal Hargopal v. Kishanchand (1),
however, the appellants are not precluded!:
frem raising this question now.

The Court of first instance, the Cours:
of first appeal and this Court in second’
appeal, all have regarded the plaintiff--
respondents’ suit as one for enforcement-
of an arbitration award. The plaint in-
the case is somewhat vague in its indica--
tion as to the nature of the suit; the:
heading shows that it was a suit for-
setting up stone-pillars along the ‘red’
dotted line shown in the map annexed to
the plaint. It isset out in the plaint:
that the plaintiffs (respondents) and the-
defendant U Ahsaya (appellant 1), had a
dispute over the boundary line of their
monasteries and had in consequence ap--
peared before the Thamuti Gaingok Pon--
dowgyt U Kyi, who with the consenf of”
the plaintiffs and the defendant demar.
cated the boundary on 1st. Oectober 1923
by setting up stone-pillars and writing a
memorandum to that effect; and that,
however, in Taboung 1286 B.E.(February-
and March 1925), the two defendants (the
appellants) removed the stone-pillars,.
with the result .that the parties had to-
approach* Sayadaw U Pyinnya of Maha-
withutarama Taik in Wazo 1288 B.H.,.
who declared the demarcation made by
U Kyi as correct, but the defendants
wwould not abide by the decision and pro-
hibited the plaintiffs from sefting up
stone-pillars and defendant 1 also wrote
to the plaintiffs protesting against the-
setting up of stone-pillars. The plain-
$iffs, therefore, prayed that the suit be
decreed with costs i

“aliowing the setting up of stone-pillars.
along the red dotted line as shown in the map
according to fhe decision of the pongyis.””

The defendants in their written state- .
ment denied having agreed to submit

(1) A. L. R. 1924 P, C. 95=51 Cal, 361=51.

1. A. 72{P.G.),
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4hemselves to the authority either of U
Kyior U Pyinnya or that either of them
;made Hhe decisions alleged by the plain-
4iffs. They also pointed out that they
objected to the plaintiffs setbing up stone-
pillars in their (defendants’) kyaung
«compound; that the land in dispute be-
donged to them and not to the plainbiffs,
-and that as the case was between monks
-it should be referred for decision fo the
“Thathanabaing. - Thus, even in their
written statements the appellants did
-raise the question of jurisdiction of the
.civil Courts to decide the matter in dis-
‘pute in the suit. But the Court of first
~instance framed only three issues:

(1) Whether the suit is maintainable
»or the enforcement of the award without
agreement for reference.

(2) Whether the alleged decision was
arrived at by Pongyi U Pyinnya; and

(3) If so, is the award valid or not ?

 The learned Judge of the Court of firsh
.instance held on the first issue that the
.plaintiffs failed to prove that both parties
agreed to refer the matter in dispute to
U Pyinnya for deecision, and also held on
vthe issue 3 that the award was invalid as
ot having been duly stamped, aud dis-
anissed the suib accordingly.

The plaintiff-respondents then appealed
40 the Distriet Court, poinbing out in the

memorandum of appealithat the issue as

40 whebther the award was enforéeable or:

not was misconceived that they had only
-mentioned that the reverend ecclesiasties
1to whom the matter was referred with
:the consent of the parties set up the de-
.marcation posts, but that the trial Court
had wrongly framed and determined the
.cage as if 1t were one for enforéement of
<the award. It was further stated in the
memorandum, that the reference in the
-plaint to the Gecision of U Pyinnya was

-made merely to show that the latter had "

.made the decision as an ecclesiastical
authority; and that, therefore the ques-
-tion of whether the award was enforce-
_able or not was irrelevant.
-+he 1inaterials from which the nature of
the dispube is to be ascertained.
. Somehow or other, the Court of first
appeal considered that what was relied
.on as the award was the decision of U
Kyiand not the decisionof U Pyinnya, and
.aecordingly framed cerfain issues - which
were considered necessary for the deter-
~mination of the question as the validity
«of the award of U Kyi and remanded the

U Amsava v. U Pyinnya (Mya By, J.)
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cage to the Court of first instance for
evidence on those iesues. The trial

Court having, in obedience of the order
of remand, given its findings on such
issues, the Distriet Court confirmed them
and the plaintiff-respondents’ suit was
decreed. Thus arose the second appeal
from which the present one has arisen.
It appears to me that the suit was not
one for enforcement of an award, and it
was not one of a mere boundary dispute
between .the pongyis holding adjacent
plots of monastic land. It is quite evi-

-dent that the land occupied or claimod

by the two respondents on the one hand
and by appellant 1 on the other formed
one monastic compound and was hsld as
one piece of monastic properby commonly
known as a kyaungtaik ; and that re-
cently, the plaintiff-respondents and
defendant-appellants 1 tried fto break
up this kyaungtaik, to have separate
holdings, with the result that the dispute
arose as to the extent of land to which
each party was entitled to occupy, and,
therefore, when the plaintiff-respondents
attempted to set up boundary pillars, the
defendant-appellants  objected. In my|
opinion, therefore, the suif relates fio the;
nature and extent of the rights of thel
mounks in question to wuse and ocecupy
monastic land which is religious property

‘and that, consequently, the dispute in-|

volved in the suit is purely an ecclesiasti-i
cal matter. '

In the sanad granted to the Thathana-
baing, it is provided that the civil Courts
will, within the limits of their iurisdic-
tion, give effect to the orders of the
Thathanabaing and of the Gainggyoks,
Gaingoks, Gaindauks and other ecclesias-
tical authoritiesduly appointed by him,
in so far as fhose orders relate to matters
which are within the competence of those
authorities: see U Tha Gywe’'s Trea-
tise on Buddhist Law, Vol. I, p. 234, ¢
235. In U Thatdama v. U Meda (2),
where the plaintiffs sued for a  decla-
yation of their right to the ownership of
a monastery and certain land appertain-
ing to it, and it was found that the Tha-
thanabaing had declared the monastery
to be theinghika property and had forbid-
den the plaintiffs to interfere with it, it
was held that the dismissal of the suif
without a decision on the merits of the
case was correct : reliance was placed on
the earlier rulings in {J Teza v. U Pyin.

(2) [1897-01] 2 U.B.R. 42.
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a¥a (8) and U Te Zeinda v. U Teza (4),
which laid down that the orders and pro-
ceedings of tha Buddhist ecclesiastical
authorifies so long as they keep within
their jurisdiction and do nobhing contrary
to law, cannot be questioned by the civil
‘Courbs.
‘which arose out of a suit for full control
by one of the appellants, in trust for the
other apgellants and respondent, of cer-
‘tain properby consisting of tari trees situ-
ated in the premises of a kyaungtaik, on
the ground of appellant 1’s superior
-gcclosiastical position, it was held tha
‘the question in dispute was purely an
‘ecclesia,stical matter and the civil Courts
iare bound by the decisions of the Bud-
idhist ecclesiastical authorities in matters
Iwithin their competence ; and also that
écivil Courts should abstain from deciding
points which fall within the sphere of
iecclesiastical jurisdiction.

To my mind, the question in dispute in.
:the present case is purely an ecclesiastical
‘matter, and, therefore, is a matter within
ithe competence of the Buddhist ecclesias-
tical authorities to decide : consequently,
ithe civil Courts have no jurisdiction to
lentertain the dispute; for, if the civil

‘Courts also exercised jurisdiction while

the Buddhist ecclesiastical authorities
thave jurisdiction to deal with the matter,
there is bouad to be a clashing of juris-
diction and a grave deadlock will be the
inevifable result. In the result, I hold
that the plaintiff-respondents’ suit should
have been dismissed for want.of jurisdie-
tion. I would allow this appeal, and
-direct that the suit be dismissed.

" Since the appellants did not raise this
«question of jurisdietion in their original
appeal in this Court, I would direct
that each party bear their own costs in
this Court. But the plaintiff-respondents
should pay the defendant-appellants’ coSts
in the Court of first instance and in the
Court of first appeal.

Baguley, J—I agree with my learned
brother, Mya Bu, J., thut the civil Courts
in .thiz case have no jurisdiction, but
would like to add a few remarks. In the
first place I would emphasize that this
decision applies to Upper Burma only.
There is no Thathanabaing in Lower
Burma and in consequence disputes of this

(3) [1892-96) 2 U.B.R. 53.

(4) [1892-96] 2 U.B.R. 72.

{5) [1902-08] 2 U.B.R., Buddhist Law, Ec-

clesiastical, P. 1.

=
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Iv U Wayama v. U Ahsaya (5),.
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nature if brought before the civil Courts
would have to be settled by them in
Lower Burma, there being no ecclesiasti-
eal authority having power to decide them.

The question of jurisdiction has o be
settled in the first instance on the plaint.
In the terms of translation of the plaing
we find it headed

“Suit for setting up stone-pillars along the
red dotted lines shown in the annexed map. ”’

The trial Court on the statements given
in the plaint looked upon the case as one
for enforcement of an award and this view
was persisted in by the Courts right up
to the second appeal in the High Court,
but it must be remembered that the ori-
ginal plaint was filed by U Pyinnya and
U Thagayya and, when they lost their
case in the trial Court, they came on ap-
peal to the Distriet Court of Pakokku in
Civil Appeal No. 40 and in their grounds

-of appeal emphasized the fact that they

were not suing to enforce an award at all.
The first ground of appeal contains the
passage : :

“ But the lower Court wrongly framed an
issue as fio whether the award is enforceable
or not., ”’ S

- The third ground of appeal contains the .

passage :

““But the lower Court wrongly framed an

alternative issue that if the case was ons for
enforcement of award ; *’
and the fourth ground of appeal contains

the passuge :
“ Therefore the question whether the award is
enforceable or not is irrelevant. ”’

- It is therefore quite eclear that the
plaintiffs themselves were not  basing
their case on the award, but if they were -
not basing their ease on the award I can
see nothing upon which they could base
their case, except their right to partition
the land which forms the original
kyaungtaik. There are no rules of eivil
law by which a kyaungtaik could be par-
titioned. The pongyis inhabiting the
kyaungtaik are not co-owners or coparce-
ners or tenants-in-common or any other
form of owner known to the ordinary
eivil law. Their rights inter se are en-
tirely governed by ecclesiastical law
which must be decided by the ecclesiasti-
cal authorities where there are ecclesiasti-
cal authorities in a position to do so. The
argument put forward on behalf of the
appellants went so far as to claim that
every case between Pongyis concerning
religious property is only to be decided
by the Thathanabaing. I would not my-
self accept this statement in toto but I
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agree that in the present case, as the
original plaintiffs stressed the fact that
they were not basing their claim on an
award, “the civil Court must be held to
have no jurisdiction.

M.N./R.K. Appeal allowed.

s o
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Pra®T, OFrG. C. J:, ORMISTON AND
- CARR. JJ.

Wor Moh Lone & Co.—Appellants.
V.

Japan Cotton Trading Co. Litd . —Res-
pondents.

First Appsal No. 157 of 1928, Decided
on 28th August 1928, from judgment of
Original Side in Civil Razular No. 96 of
1927.

(a) Contract—Construchon——(Per Pratt, C..

J., and Carr, J,)—Sellor agreeing to sell
goods from his or other mills—No intention
to supply from particular mill given nor
milling notice issued—Seller’s mill burnt—
Seller is liable under contract—{Ormiston,
J., confra).

Vendors oonfranotod to soll a certain quantity
of rice. The wording of sale-note did not
justify the inference thafthe parties intended
or contemplated, even primarily, the sale by
the vendors of fhe produce of their own mill,
nor was there any express statemen$ to fhis
effect, It was found that the contract gave
vendors an option of delivery from thseir own
mill if they chose, and that, if they did not
so choose, they could deliver from any of the
other mills specified in the contract, No in-
timation of inftention to deliver from a parbi-
cular mill was given and no milling notice
was issued. Vendors’ mill was burnt down.

Held: that the burning down of the mill
did@ not absolve vendors from liability to
perform the contiract: 11 Bur. L. T'. 63, Dist.

{p8o C2j-

{b) Contract—Construction—Construction
of contract sould not be depeadent on
convenience oniy.

Convenience is not the only thing o be con-
sidered, and it should not be pormitted to
persuade a Court %o place a construction on a

contract which it cannof legitimately bear.
{P 84 C 2]

Clark—1for Appellants. .

N. M. Cowasjee—ior Respondents.

Pratt, Offg. C. J.—Plaintiffs the Japan
Cotton Trading Co., Litd. sued the defen-
darts Wor Moh Lone & Co. for damages
for breach of a contract to supply 2,000
bags of rice on or before the -20th Sep-
tember 1927. The confract was em-
bodied in a printed Rice Sale Nofe,
Ex. A, in the form commonly used in
similar transactions. It contains pro-

Wor Mo LONE C0. v. JaPaN Corrox Trabpinc Co.

~apart from the last clause,

19291

visions regarding gunuies, twine, day and!
night milling of seller’s option, delivery
ex-hopper, right of sellers to require a
deposit in case of a fall in price, payment
in cash before removal, ete. ClL 106 runs-
‘““accident to machinery, strikes or sickness.
of mill hands or coolies always excepted.”

The final Cl. 19 gives a long list of

firms whose milling the defendants have:
the option of delivery.
" Dofendants’ case was that on a true
construction of the contract and on the:
intention of the parbies, the conbract was.
one for the supply of rice from defen-
dants’ own mill, that Cl. 19 merely-gives.
the sellers the option of supplying rice
from the other mills specified, but that
the contract was primarily for the sale:
of riee of defendants’ own milling. 1t
was confiended therefore that as defen-
dant’s mill was burnt down they were:
absolved from. performa,nee of the con-
tract.

The learned Judge who heard the ca86:
was unable to aceept Ghis contention..
He held that the contract was generally
for sale of a certain quantity of rice of a
specified quality, that taking the word-
ing of the sile-nofe as it stood there was
nothing to justify the inference that the
parties infended or contemplated, even
primarily, the sale by the defendants of
the -produce of their own mill, nor was
there any express statement to this effect.
He came to the conclusion that the con-
tract gave sellers an option of delivery
‘from their own mill if they chose, and
that, if they did not so chonse, they!
eould deliver from any of the other mills
specified in the final clause. Asno in.
timation of intention to deliver from a
parbicular mill had been  given and no,
milling notice issued, the Court was ol
opinion that the burning down of defen-.

_dant’s mill did not absolve them from!

liability to perform the confract, Plair-
tiffs were accordingly granted a decLeei-
for damages. A
+ On appeal it has been argued before us
that, taking the sale-note as it stands,
it must be:
construed as & conbtract by a miller to
deliver rice milled in his own mill,
Cl. 19 giving him an added option, ab
his discretion, of supplying rice {rom
other specified mills. -The conbract be-
ing therefore primarily for delivery of
rice from defendants’ own mill, when
their mill was burnt down, it was ap-
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tional wibth them $o terminate the con-
tract or deliver riee from any of the
mills specified in Cl. 19, but they were
nob bound to perform their contract by
delivering rice from other mills.

I agree with the learned Judge on the
Original Side that the contract will not
hear ‘this construction. The form of
note used (Ex. A) may have been origin-
ally intended for sales by millers of rice
from their own mills. The wording is
suitable and was probably designed in
the first instance for such transaction.
There is, however, no doubt that the
form has become the standard form for
bought and sold notes for rice contracts
as my learned brother points out in he
judgmen$. Though the wording in the
earlier clauses is more especially appli-
cable to the circumsbances of sales by a
miller of the produce of his mill, yet,
as pointed oub by the trial Judge, it is
not incompatible with the sale of rice
from other mills.

Tt is obvious that too much stress can-
not be laid on the exact terms of the
earlier clauses, as applying to debtermine
from the seller's own mill, since the last
clause gives the option of supplying from
any of a long list of mills. It may or
may not have been understood that the
defendants were at liberty to -supply rice
of their own milling, but the contract is
silent on- the point. I am quite unable
to read the note, as it stands, as a con-
tract by the seller to sell rice of his own
milling. He is given the choice of de-
livering rice milled by a large number
of specified firms.

Defendants had not elected to supply
vice :from their own: mill or issued any
milling notice. This fact differentiates
the case from that of the Arracan, Co.
Ltd. v. H. Hamadanee & Co. (1), in
that in the case cited the sbllers had
issaed a'milling notice and commenced
delivery from their own mill before it
was burnt down. Itis nobt alleged that
there was anything "to prevent sellers
from milling rice of contract quality
from one of the mills specified in Cl. 19
of the confract.

In the present instance the defendants
nad nob given notice of intention to de-
livar rice from their own mill, nor does
the conbract show that they intended fo
do so. Cl. 16, on which stress hasg been
laid, will refer to the mill from which

(1) [1918] 11 Bur. L. T. 63=47 1, C, 541,

1929 R/11 & 12

-dants of a contract to sell rice.

delivery is to be faksen, as pointed out
by the Bench in bhe case already cited.
Thers is no reason to confine its applica-
tion.to defendant’s mill, which is not
mentioned in the contract. Defendants
do not allege that thev gave notice of
their inbention to rescind the contract
or of their inability to perform it, when
their mill was burnt down. If is clear
that the burning of the mill did not
render the contract impossible of per-
formance, and the presumption is that
the real reason of non-performance was
the unfavourable state of the market.
I agree with the trial Judge that defen-
dants were not absolved from perfor-
mance of their contract. I would dis-
miss the appeal with costs.

Ormiston, J—This is an appeal of

"the defendants from a decree of the

Original Side awarding damages to the
plaintiffs for the breach by the defen-
The-
issues were:

(1) Are the defendants exempted from de-
livery of rice according to the contract by the
terms of Cls. (16)a.nd (19) of the sold note'or:
by any local usage? (2) Assuming that the
defendants are, by reason stated above, ex-.
empted from ‘performing that coniract, had
they by subsequent conduct waived that
claim ? (3) To “what damges, if any, are'the
plaintiffs entbitled ?

The learned Judge having answered
ths first issue in the negative, the second

‘issue did not arise, and he adjourned the

hearing for evidence on the third issue. -
At the adjourned hearing the defendants
did not contest the issue of damages and
2 decree was passed in favour of the .
plaintiffs for the amount claimed. If the
appeal is successful the case will have to
be remanded to the original side to take
evidence on issue 2. As regards issue 1,

two of the ffmunds of appeal are directed

to the finding that the defendants were
exempted by reason of a local usage, but
no part of the argument has been directed
to these grounds.

The contract, which was entered infc

‘on 15th January 1927, was that the de-

fendants should sell and the plaintiffs.
should buy 2,000 bags of rice of a parti-
cular quality at an agreed rate, delivery
to be taken on or before 20tk February
19927. The defendants are rice-millers
whose mill was burnbt down on 27tk
January 1927. No milling notice of
their own or any other mili was issued.
by the defendants to bhe plaintiffs, and
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no paddy was delivered on or belore 20th
February 1827. The conbrach was embo-
died in what has for many years heen
‘the standard form of bought and sold
notes for rice contracis. [is maberial
‘provisions it will be convenient firss to
summarize. : ‘

By Cl. 3 the rice iz to be Ngabsain
%@ Ngakyauk, at sellers’ option, ususal
8. Q. Quality cleaned vies, The grain
to be fair average of quality pro-
wcurable at the time of milling. Cl. 4
provides that the buyer is to supply gun-
.nieg and twine. 1f owing to late arrival
at mill of his gunnies or other causes,
the sellers’ gunnies are used, the rate to
be paid is prescribed, as is also the rate
“for the use of his twine. Cls. 5and 6
prescribe rates for bagging, sewing and
shipping, and for landing and receiving
gunnies at mill. Under Cl. 7 the rice is

d
to be milled by day i;;‘ night at sellers’

-option. -Cl. 8 stipulates that delivery is
$0 be taken ex-hopper on or befors 20th
Febrrary 1927, date at seller’s option and
payment is o be made in eash before any
rice is removed, but not in any case later
than immediately after milling. ~ Pay-
ment is to be made in cash on comple-
tion of each 1,000 bags if required. Cl. 10
gives the seller the right of disposing of
any rice milled agaidst the contract by
privaie or public sale on buyer’s account,.
By reason of Cl.13 fhe buyer cannot
claim the right of leaving the rice in the
gellers’ godown after the 18 days allowed
for removal have elapsed. Cl. 15 gives
the seller, on the expiry of the 15 days,
“the right of removing the rice to other
than mill godowns at the risk and ex-
pense of buyer alter _25} hours’ notice has
been given. Cl 16 is: * Accidents to ma-
chinery, strikes or sickness of mill hands
always excepted.” CL 19 provides that
** sellers have the right of delivering
-under this contract the milling of 7 some
4wenby named mills, in which the mill of
$he defendants is not included. v or

This form of rice contract provided the

on its own mill.

plaintifs took delivery of 6,412 hags
from the deiendunts’ mill ap to 26th

April when the wmill was burns down and
deliveries under the asntract ceased.
Cl. 18 {corresponding to Cl. 19 of tho
form before us) gave the seller the right
to deliver under the contrach the milling
of seven specified fixms, the delendant’s
mill not being therein includel. The
plaintiffs sued for damages and ths defon-
dau$ relied on Cl. 18 (the clause exompb-
ing accident 0 machinery) The lower
Court held that Cl. 18 applied, nob only
to thoe defendants’ mill, but to tho othor
milis mentioned therein as well, and thab-
the defendant was bound to deliver from
those other mills if it could not deliver
from its own mills. The appellate Court
pointed out that the Judge of the lower
Court was . ‘
“ in error in constraing Cl. 18, which ig clear-
ly inserted for the benefit of ths scllor, as if
it imposed an obligation upon the scller fo
deliver, in cerbain circumstances, from all the
mills. Cl. 18 clearly refers %o the mill from
which delivery is to be tak:n, or is being
taken; and wmeans that if that mill breaks
down, the seller is absolved from giving ov
completing delivery of so much rice as the
buyer would have had to take from shat mili,
if it had not broken dowu. The clausc absolves
the seller from anticipating and  providiag
against g breakdown in the inill from ‘which
delivery is to be given.”’ )
Consequently, as the defendant under
the contract was enstitled o say that it
would give delivery from one mill only,
and had said so by giving a milling notice
Cl. 16 applied to a
breakdown in the defendants’ mill which
actually occurred, and the defeadant was
absolved from any further delivery. _
In the case before us the circumstances’
are different, inasmuch as the defendant

-have given no milling notice on their own

orany other mill. The learned Judge
on the original side said that if he could
have accepted the defendants’ contenlion
that the sale conteinplated by, the con-
tract was primarily the sale of the pro-
duece of their own mill, though an option
is given to supply the produce of any one
of other specified mills, they were bound

-subject matter of a decision ofa Bench of
the late Chief Court of lower Burmain
Arracan Co. Lid. v. H. Hamodanee &
Qo. (L), The defendant-appellants agreed
‘40 sell to the plaintiff-respondents 10,000
bags of vice, delivery to be tsken ex-
hopper in April 1916, and gave to them
2 milling notice ‘on its own mill. The

to succeed. He was, however, anablete
accept thab contention. Nor was he able
to accept the contention of the plaintiff -
that the defendants were bound to supply

‘rice of the miiling of one of the mills

specified in Cl. 19, and not {rom their
own miil. In his opinion, the clause
gave the defendants an opiion to deliver
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Arom sheir own mill if they shnose to do
50, and, if they did asb so chonse, o luli-
ver from any of $he obher mills specified.
As he put i,

** $he dafeninuls

-of the mills from
choose, deliver rice.”’

He distingnished the Arrasan cse (1)
.on the ground that, in She present case,
.no milling notice had been issuel and no
-glsetion had been made by the seller, and
1. 168 sonld not begia to operate till such
election was made. Conseguanily, he
held that the burning of their mill did
aot, under CL. 16, absolve the defendants
‘from liability $o poerform the contract.

. Clark’s argnment 18 that, on its
construction, $he conbragct is one by a mill-
or o deliver rico which is the product of
this own mill; that if his own mill is dis-
abled, Cl.16 %pphes and he is excused;
and that Cl 19is 'merely a superadded
option, cipable of exercise by the seller
ounly, to deliver rice which is the pro-
-duct of other mills. Counsequently, when
Ahe defendants’ mill was put out of ac-
tion, they were at liberty, either o take
ap the position that they neel deliver
@0 riee, or if they chose, to deliver riee
4rom one of the specified mills.

Lookmg at the conbract as a whole, -

1y view if is cast in - a form smdula.rly
1mppropr1ate for use. by oune merchant
welling rice to another.
hand it is entirely appropma.te to the
¢age of a miller selling rice -the produch
of his own mill. The prescription of
«charges or the sellers’ guanies if they
Ahave to be used owing to the laterarrival
4% the mill of the buyer’s gunaies, and of
@harges for landing gunnies ab the mill,
%he cptlon given to the seller of dxspas-
dng of rice milled- against the contract
.on the buyer’s account, the rxght given
o the seller of removing the rige- into
‘otaer than mill golowns, all point in this
direction. I do not think that it is a
reasonable eonstruction of the clauses to
which [ have made reference that they
include not only the seller but the miller
svhom the seller substitutes in his place;
for in the case of & sale by a merchand
they can have no application.  Cls, -7, '8
and 16 point even more strcmdly in the
ﬂ: ection which [ have indicated. Whab
ds the useof giving to a seller who isnob
o miller an option to mill by day or by
night? How can such a seller deliver
®x hopper? And whatb is the-use of his

> mill is, by xmg]lcﬂ»hon one
vl\;hh shey oan, if $hey

.sveh 1,000 brgs ?
trach by a merch:mt, ove wonld have =x

_tion of the specified mills.

On the other

stipulating for payment o1 somplat
if this

ion 'J’
ware & 080da-

pected, in place of Cl. 16, » prom&
exvagptmg him from lability, if, afser
he had given a notice spesifying a parti-
cular .mill, an accident occurrved. Fop
these veasons. ia disagreement with tha
learned Julge on the original side, 1
would hold shab aparb from Cl. 19, the
eébraet before ‘us is by necessiry im-

‘plication a contract by a miller to sell
.riee the product of his own mill.

Does then the insertion of ClL 19
make anv differsnce ? Mr. Clark’s avgu-
ment is that this clause merely conferg

an option exercisable by the seller slone,
of electing not to give delivery of the

rics which by the remainder of the con-

$ract he had contracted to deliver, but,

in lisu thereof, to deliver the .produc-
If the clause
wer_e_.intended to be an integral part of
the *primary ccntract, one would have

expscted it to he worded somewhaﬁ 2§
follows :

“ In the performance of the- eontrfact the

‘seller ‘shall. have the -option of dehvermg
“his own Tice, or of ons or another of the fol- .
lowmg mills.’

“But in .point of fact the defendants’
mﬂl is not amongst those specified. The
lea,med Judge, holding, as I think, cor-

‘rect;ly, that the seller is nob precluied
‘from selling his own rice, but holding,
“as [ thiak, mcorreetly, that the primary
‘gontract is nob o sell his own rice, holds

further that the sellers’ mill is by neces-
sary implication included in Cl. 19. Asg
1 have pointed out it would have been a

‘perf ctly sunple matter expressly to have

included it in Cl. 19. And, on the view

I take, the contract being for the sale of

the deféndant’s own. tice, theve 1is no
necessity for any “implication that their

il is to be included smongst those
'spoclﬁed in the clause.

There is, to my mind, no tenable con-

struction of the contract intermediale

between thab adopted by Mv Clark aand

that. adopted by Mr. Cowasjes. Mr. Cow-

asjes aceepts tho finding of the learned

Julge, but does not accept the rsasouing

on which it is based. Mr. CowaSJeeu
main eonteation is that, under the econ-

tract, the seller must deliver rvice the
:product of one of the mills specified in

(L. 19. Reading as I do, the contract as

primarily one for the delivery of rice the
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’pzoduct of tho defendants’ mill, with &
proviso thab the seller may deliver rice
§he product of the specified mills, I am
waable to accept this contention. I in-
volves the starbling eonclusion that the
whole of the specified mills must have
heen disabled before Gl 16 can come inbo
operabiorn.

Mr. Cowasjes’s secondary contenbion
is based on the Arracan case (1). That
case decides that if o seller elects to
deliver from a particular mill and to
that ond gives » milling notice, whether

on hig own mill or on one of the speci- ..

fied m1lls, he i absolved from lability
if there is a breakdown of the mill in res-

pect of which nofise has been élven

Consequently he argues, inasmuch as in
the case before us, no milling nofice ab
all has been issued, and therefore, no
election hasbeen made, Cl. 16 cannof
come info operation. Herein he adopts
the reasoning of the learned Judge on the
original side. I agree that a decision "of
a Bench of the-Chief Court is not lightly
to be set aside but it does not necessarily
follow that the same econsiderations ap-
ply to deductions from such a decision.
Alshough the deduction whiech Mr. Cow-

asjee and the learned- Judge drew from

the decision may seem to be its logical
corollary, it has to be remembered that
the case hefore us ¢was not the case
before the Court which decided “the
Arracan case (1). The Arracan case (1)
could quite well have been decided.on
the narrower construction .of the con-

tract which +X have adopted. The cir-;-

cumstances of that case were mare

strongly in- favour of the seller (;hgin. .
those of the present case, and it was not"' :
necéssary to put forward the interpretas v.S

tion which I consider to be correct. Nor
had the Court to consider what the con-
sequences would be, if, subsequent o the
delivery of 5 milling notice on & mill
included in .Cl. 18, the mill had been
burnt down.

1 do not consider it to be a necessary
implication. from the view I take that,

“tion imagined by the learned Judge ;

"expression of that inténtion.

“cannob legitimately bear.

& Co. v. Tacaw Corrox Trapixe Co. (Carr, 5)192%}

ih proceeded on a construction of the eon-

‘tract with which I do not agrec, ib by no

moeans follows that the scllers would he
entitled to adopt the {raudulent conten-
{or
T think it must be taken that an inben-

tion to elect to.deliver from o particular

mill is qulte a differer§ thing from an
It. follows.
from ‘the’ construction of the confract
which I adopt, that the performance of
‘the primary contract having been éx-
cused by the destruction of the defen-
dants’ mlll and there having beon nc
election on . their part to deliver from.
any other mill, they were under no lia-

‘bility o deliver rice. t;o the plaintiff on
--or:before the preseribed-date.

- T am, of course, aware that a some-
‘what unreal atmostphere has surrounded:
‘the discussion of this case. It is quite
possible that all that the  parties in
offect intended to do was to buy and sell,.

“or purport to buy and sell, rice and that
from - that point of view,
‘the whole of the -printed form was sur-

nearly - the-

plusage. Nevertheless in the consfrue-

“tion of the contract such a consideration

should not be allowed fto have weight.
I am also-aware that the construction:

pub upon’ the conbtract by the learned

Judge is in some respect convenient,.
But convenience is not the only thin’g{ )
to be considered, and it should not be; °
permitted sto persuade a Court to place al
construetion on a conbtract which it
~In my opinion
the construction of the learrad Judge
does not fulfil the condition precedent.
Tha decision at - which I have arrived will

‘cause:me-the less regret, if it should re-
~su1t; in the substitution of a new form of

rice contract for one which is utterly un-
suited to the conditions of modern busi--
riess in Rangoon. ~(His Lordship being of

.opinton that the appeal should be allowed.
.the case was referred to a third Judge:
under Cl. 34, Lietters Patent).

Carr, J.—The facts of this case appear-
sufficiently in the judgments of the:

learned Judges whose difference of opi--

- as-thelearned-Judge says,-it.would.be.:
“ open to the seller to say, if any of-the

26 mills is burnt down, that thatb particular .

nill is the one from which he intended to
deliver his rice. '’

For, onmy view, the only mill te
which Cl. 16 applies is the sellers’ own
mill.
case (1) is to be taken to be correct, and

‘I the decision in the Arracan

nion has been referred to me. The ques--
tion before me is whether upon ifs pro--
per construction the confraet in the suit
is a-conbract for sale and delivery of .ice-
from the defendants’ own mill only with
the addition of an opfion o the seller-
only to deliver from other mills specified:

“in Cl. 19 bub without any obligation upon:
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him %o do 30 in the event of it hoing im-
possible for him o deliver frem his own

mill, or whether it is merely a contract .

for the sale and delivery of rice which

may be delivered from ary cue or more of

the mills so specified'and which it is in-

eumbent upon the deferdant to deliver

érom some one or more of such mills sc
' &ou'7 ags it is possible fer him to do so.

- The learned Judge on the Original Side

‘aluved ab o construetion intermediate
“hetween the two above stabed, holding
%hat the contract was merely oune for the
gale of rice which might, at the sellelu,
opbion, be delivered either from any of,
- the specified mills or from the sellers’
own mill, He thought that the seller’s
own mill, though nowhere mentioned  in
the contract, was by implication included
among the mills from which delivery
might be given. I do not think that the
qguestion of the correctness of this econ-
struction comes before me on this rvefer-
@9nce, but in any case it is unnecessary to
<decide upon it, for unless the coastruec-.
tion first seb out above, which: is that pus.

forward by the defendant: ‘appellants (the -
sellels) can be aceepted the appeal mugdy

mecessarily fail.

The case of the Arracan Co., Lid. v. TI
Hamadanee & Co. (1) has been referred.
to. I have referred to the oviginal re-
cords and find thab in all matters material

%o the present question the contraet in.
that case was identical with the one now
“in dlspute But I do not think that that

decision is of any assistance in the present

cage. Thore was no inberpretabion of the
conbraet im respect of the question: now
arising. The parties had in fact so far
interpreted it for themselves ;

mill, which had been accepted by the

buyer and delivery was in progress when,

that particylar - mill was burnt down.

Wiat the learned Judges said on this sub.,

ject was merely :

“‘In the presen’ case the plaintiff accepied a.
15

milling notice on the defendants’ mill.
must be taken therefore that the parbies had
agreed thaj the defsndants should ba af libarby
to give dohvery under the contrach from shair
own mill. 2

The contmct hefore me eonbains oo

menbion whatever of the sellers’ ownmill |
- that the conbtract contemplates that ihe

but the conbention for the defendants -ig
that its ferms ave such as necessarily 4o

the seller,
ad given 2 milling notice for his own,

A

‘imply g primary intonbion that the rice.

should be delivered {rom their mill. In

supuorbing this conbenbion ”\£1 Clmk has,

_from Cl. 19 the seller could

« Qlg¥8:,7,:8, 9. 10 and 12.
-Heem: to me to justify tHe importing into -

strongly arged thabt the sonbract must be
consbrued striebly upon its own ferms,
without veference #0 extrinsic cireum-
stances. Bubt he hasat the same time
‘emphasized the faet that the defendanis
are (or at that time were) millers, and
had a will «f their ocwn. Ia this he is
somewhai inconsistent for that itself is
a cireumstance sxbrinsie to $he contract.

Looking tc its terms alone tha contrach
in my opirion is simply one for the sale
of rice which is to be delivered from a
mill immediately affer milling Apart
satisty this
sontract by delivery from any mill, so
long as he complied with the other terms
of the contract. Inmy view of it Cl. 19
not only gives the seller the option of
delivering from any of fhe mills named
bub also debaxs him from delivering from
any other mill.

The defendants claimed that the ferms
of the contract are such thab they can
only mean that the rice is to be delivered
from the seller’s own mill. They rely
parbicalarly on the references to milling in
None of these

the eoitract of words which it does nob’
contain. The contract is clearly -one for
rice which is to be milled and to be deli-, .
véred immediately after milling, but I
can 66 no reason why we should imply
from this that the riee is to be milled by
$he seller himself. The seller has under-
taken to deliver rice on shose terms and
whether he himself has or has not a mill

it ig ineambent on him so o deliver the

ries.

The clauses which seem to me to lend
most support to the appellant’s conten-
tion are Nos. 12,13 and 14. Cl. 12 pro-
vides that the buyer will be charged go-
down rent should he fail to remove the
rieé within 15 days after milling ; Cl. 13
that the buyer cannos claim the right of
leaving the rice in the seller’s gdodown
after the 15 days and Ol. 14 that on the
expiry of the 15 days the seller hag the
right of removing the rice to other than
mill godowns. Here the use of the words

- geller’s godown in Cl. 13 and of mill go-

downg in Cl. 14 certainly does suggast
that the $wo godowns are the game 'ancd

mlll teferred to is the geller’s mill, Bus
T do not think that this alone i sufficient
%0 justify the interpretation pub forward.
We mugt read the coniract as o whole
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and if it can te said thab "these clauses
are inconsistent with any obher interpre-
fation than that put forward then we
must equally say that they are inconsist-
ont with CI. 19,

Reliance has been placed also on Cl. 4,
which provides : :
“gunnies and swine o bs supplied by buyet or
if seller's gunnies avs used owing o late arvi-
val at mull of buyer’s gunnies or other causes’
they will be charged for ab & certain rate.
This seems to me to lend only the flim-
siest support 6o the appellants’ conben-
tion. It does, perhaps, presuppose fhab
the sellers’ gunnies will be available at
the mill at any time and so suggest thatb
the mill is to be the sellers.” But [ do
not think that this inference is inevi-
table. If the buyer can send gunnies 4o

" sorne other person’s mill it is equsily
open to the seller to de so, or to arrange
for them to be available there. And
should he exercise his option under C1.19
he would necessarily have to do so..

My learned brother Ormiston has re-
ferred to Cl. 10 as supporting the appel-
lants’ interpretation of the contract. This
clause reads :

‘“‘sellers have the righf of disposing of any vice
milled against this confract, by private or
public sale on buyers' accounf, should he-fail
fo pay. for it within 24 hours of the presenta~
tion of ths bill, .. ." :
- I con ses nothing inthis to suppoth the
" appellants in any way. It is provided in
Cl. 8 that the buyer ie to pay for the rice
dn cash not later than immediately after
milling,; and if he fails to do sc the seller
will have the resale under 8. 107, Con-
tract Act. The principal effect of Cl. LO
seems to be to modify Cl. 8 by allowing
the buyer 24 hours grace for payment.

" Possibly dlso it may o some extent mos

dify the operasion of 8. 107. But I can
see nothing in it which would nof be en-
tirely appropriate had the countract been:
‘one for the sale of rice slready milled and
shored in a godown ({except of course
the use of the words “milled under ‘this
sonseact,” which in the present connexioh ’
are not maberial). '

“Looking at the contract ae & whole in my
viev. it iz cagt in a form entively inappropriate
f2r uge by oune merchant sslling rice to an-
other. . On the other hand it is eutively ap-
proprizte to the case of & miller gelling rico
the produce of his owiu m.IL"*
and his decision seems o have heen
largely influenced by that counsideratiom.
£ am not prepared enfirely 6o agree with
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his' view. The form: of tho conbrach
would, of course, be entively inappropriate:
for the sale of rice which s morchank
alréady had stored in hiz godown, or
which he proposed to buy {rom some-
other person who had itsc stored. Bub
a merchant might equally well be re-
selling rice which he hed already  agreed
to buy from a miller (or which he pro-
posed 5o to buy) and which had not yeb -
been delivered. If then he had bought
on a conbract similar tec that in questiom
it would obviously bs in his best intor-
ests to require his buyer to accept the-
same terms. If he did not do so he might
very probably find himself involved in
very considerable difficulties. For ex-
ample, if he allowed his buyer the option-
.of fising the date of .delivery he might
find himself called upon to deliver befors-
his seller was ready to do so. Similar
difficulties might arise out of almost every
clause of the contract. On the ofther
Band if the terms of the two contracts are
the same ‘as socon as his seller exercises’
any of his rights of election the merchanf
can himselfl exercise his own right in the
same sonsc against his buyer. .

In my view of the contract it is simply- -
one for the sale of rice, which would be
carried out by the delivery of rice from:
any one -ovmore of the mills named in
Cl. 19. There ave in its terms a fow ox«
-pressions which slighsly suggest that the
confract wag intended to be one for the
sale of rice from the sellers’ own mill.
But those suggestions are nob, in my opi-
nion, s sbrong that it must be held fo-

follow as a necessary implication thab-
there was that. intention. On that con-
sbruetion the appeal must fail. No other
question sricés but [ wish to add that T
sm nob entively satisfied that the appeak
could succeed even if the appellants’ con-
tention that the counbract was one pri-
marily for the sale of rice from their own
mill were accepted. The appoal is dig-
missed with eosts.
M.N./R.E.

S ,,,M,A.T E?R‘ - /lgz_gwgangoan~,86__k S
PRATT, Orre. C. J. AND ORMISTON, J.
A. Malakyi— Appellant.
v.
Ko Po Nyein snd others—Respoudeuts,
First Appeal No 297 of 1997, Decided:
oni 20th August 1928, from judgment of
Dist. Judge, Pyapon, -in Civil Regulax
No. 29 of 1926,

Appeal dismissed.
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Evidence Act S. 92-—~Parsoa sellint land
but coxtinuing in pgssessicn  wuader oral
agreement o repurchase—Viaadze selling
propariy to-third parsaa—Ocigiral vsador
can prove against ths sabseqguent purchaser,
oral agreemsnt to repurchase aad fraudalent
nature of subirgirat pirchase.

Szction 92 doss not preveut proof of a frau-
dulsnt dsalivg with a thicl parson’s propsrhy,
or proof of no%ice tkvY ths proparty purporting
to be absolubely coaveyad bilong:d %o a third
psrson, who was not a parby to the convey-
&NCO, (P87C1]

Whare & parsoun convays propsrsy o aunobher
bub coubinues in possession under an oral
agresmant of repurchiss such parson can prove
against his vendss's purchassr that the sale by
the vendge was in fraud of his agreems3ant of
repurchass : 4. [ R.1WMT P, C. 207, Foll.; 3 L.
B. R, 103 (F.B.), not Foll. (P87 C1, 2]

A. B. Bannerji—for Appellaat.

Hay—for Respralents.

Judgment.—Risprrdents 1 to 3, de-
{endaabs in the trial Court hwe filed a
cross-objection o the action of tha Court
in refusing to allow them to prove their
case with respect to the holdings other
than No. 17-N, which forms tho subject
of plaintitf’s appeal Plaintitf basel his
title to the holdings in dispute on a con-
veyaace . from the P. L. A. V. N. K., firm,
Defeaants’ cise was that although they
had givea the P. L. A. V. N. K. firm a
couveyance of these lanls, there was an
oral contract ‘of resale in- pursurnce ‘of

which they were ia possession, and that .

the sale by P L. A. V. N. K. to plainkitf;
who was fully aware that his vendor had
no right to sell, was fraudalent.
trial Court held that defendants were
precludel by 8. 92, Evidence Act, fromy
giviag ovideace of the oral ogreement for
repurchase, relying

Court has overlooked the ruling of their
Liardships of the Privy Council in Moung
Kyin v. Ma Shwe La (2).

It was then pointed out (at pp. 142 and
187) that S. 92 is applicable to an instru-
menf as between the parties fo suchan
insbrument or their representatives-in.
intevest, but it does not prevent proof of
@ fraululent desling with a third peér-
lson’s propsréy, ov proaf of notice that the
‘propevty purportiag to be absolutely con-
veyed in (act bsloangel o a third person,
who was not a purky to the conveyancs.

- We consider ia view of this ruling that
defeniatis  wsre. clewly enbitled as

s 3. . 100 (£.8.).
1 L3917 P, G, 207=15 Gal. 820=44
L, 4, 236 (P.C.)-=017) 9 L. B. R. 114,

BUnarMax Mp. Baonat v. Burawos (Derwesl, 41)

The .

on the ruling in’
Maung Binv. Ma Hloing (1). The lower
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against plaintiff to prove that his vendes
has not an shsolute title, and that they
ave in possession uanier au agreement of]
repurchase. Thoey are also entitlel fio
prove that the sale by the Chettyar firm
to plaintiff was in fraud of them.

Wae would point out thab as uo gues-
tion of spesific performance of coatract is
involved, S. 21, Specific Relief, Act has no-
applicition. We set aside the finding
and decree of the trial Court so faras
holdings Nos. 26 and 27 and the houss
are concerned -and remand the suif for
trial on the merits. Defendants will
have the costs on their objection ia this-

Court. Costs in the trial Court o follow
fina!l disposal.
M.N./R.K. Suit remanded.

ety amoEE
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Darwoop, J.
Sulaiman Mohamed Bholat—Accused:

—Appellant.

. V.
Emperor—0ppoasite Party. ‘
Criminal Appeal No. 696 of 1928,

Dacided on 6tk August 1928, from ~order

of Dist. Mg, Rungosn, in OCrimipal

. Regular T'rial No. 63 of 1928.

% (a) Criminal P. C. (1923), S, .i52—=
Stat2ment madz by prosecstion witness
written in police diary—At accus=d’s re-
gnest Cowt must refer to it and musk
furnish him with copies.

" Whoan tha statement of » prosecution witnass.
has bzeu reduced into writing whether in a

" police diary or otherwiss, the accused, under

ths new Code, is entitled to ask the Court fo.
refor o it and to be furnished with a copy of
it : 83 Cal. 1028, Dist. [(P83C1]
{b) Criminal P. C, S. 132—Police officers.
taking statements of witnesses should not
extract and enter in diarvies as much as is.
relevant and destroy original. - )
Police officers who are charged with the
duty of investigaling crimes should not be in
a position to take the siatements of witinesses,.
extract a8 much as they think is relevant or
importans for entry in their diaries and thpri‘
dassroy tha original siatemant The practice
ig illegal in so far as it deprives thi accused
of an important right and it may result ic the:
destruction of valuable evidence in favour of
an accused, (p8edal
MzDonnell—for Appsliant.
Byu—for the Growa. . :
Judzment.—(6tk dugust 1928) —The
facts of this 6xse hive bse:r set ouv ab
length in the julgment of the learneu.
Dislivict Magistrate anl arve wob reslly
in dispube save in one respset. It is
alleged by the prosecution thabt thes
appellant was the person who wvsed a.
knife upon the somplainant. This alle-
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gabion is strenuously denied. The appel-
lant has produced evidence to prove thab
at the time the fracas began in the com-
plainant’s flat he was in his shop which
s below the flat. The case really re-
solves itself into a question of the ecredi-
bility of evidence.

- Beafore deciding this, it 1s necessary to
consider a point raised by Mr. McDonunel,
for the appellant. He states, correctly,
that he asked the District Magistrate
to be allowed to have copies of the sbtate-
ments made by some of the wwibtnesses
‘to the police, in order to . cross-examine
‘them on those statements. It appears
from the evidence of the investigating
-officer that he took down notes of what
.each witness knew and saw. Trom
‘these notes he compiled his diary and
then he thinks he destroyed the notes.
This, he says, -is the standing practice.
If this is true, it looks very much as if
‘the practice were a deliberate attempt
o defeat the provisions of 8. 162, Crim-
inal P. C. and to deprive the accused of
the very valuable right to be supplied
with a copy of such statements in order
to contradict the wibtnesses in the man-

ner provided by 8. 145, Bvidence Act.

The learned District Mugistrate refused

Mr. MceDonnell’s request on the ground

that he could not claim to see the case
diaries. It is quife true that the accused
is not entitled to see the police diaries,
but his counsel’s request was not to see
the diaries but for copies of the stabe-
aents of the witnesses, and in my opi-
mnion he was entitled to have these copies
in spite of the fact that the sbatements
were recorded in a police diary. S 162,
‘Criminal P. C. says that no
““such statement or any record thercof,
whether in a police diary or otherwise or any
part of such statement or record be used for
-any purpose {save as hexema,fﬁel provided) at
any inguiry or trial . .

Under the proviso when any witness
'is called for the prosecution in any such
enquiry or trial, whose statement has

been reduced into writing as aforesaid,’

sthe Court shall on the request of the

A% ALD. BHOLAT v. EMPEROR (Darwood, 4.)
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ask the Court to refer to il and {o he
furnished with a copy of it.

The learned District Magisrale was
therefore wrong in refasing in allow the
accused to have copies of the statements
he required. What effcet {his refusal
has had upon the trial cannot he ganged
unless this Court exarmines the polico
diaries and also examines the investigat-
ing officer to make sure whether he hus
actually destroyed the original stato-
ments. If he has, and his evidence cor-
tainly indicates this or he would have
been in possesssion of the original sbate-
ments, his procedure ecannot be .too
stron°1y condemned. It is obviously not,
in the interests of public justice tlmty
police officers who axre charged with the
duty of investigating erimes should bel
in a position to tako the statements ,off
witnesses. extrach as much as they thinki
is velevant or imporbant for entry in
their diaries and then destroy the
original statement. If such a practice
as the investigating oflicer speaks of
really exists it should be stopped at nnce.
It is illegal in so far as it doprives the
accused of an important right and it may
in the destruetion of valuable
evidence in favour of an accused person.

I have been asked by the Assistant
Government Advocate to adopt the po-
cedure which was followed in the case
Emperor (1) and to
satisfy myself whether there is anything
in the statements of the prosecution wit-
nesses recorded by the investigating
officer, which would justify their being
cross-examined on those statements.

That case was decided hefore S. 164,

" Criminal P.-C., was amended by Act 18

of 1923 and under the then existing law
it was only if the Court deemed it expe-
dient in the interests of justice that it
directed the accused o be furnished with
2 copy of the statements referred to.
Under the present law the Court is
bound to refer to such a statemént ab
the request of the accused and is bound
to furnish him wlth a copy ther eof pro-

aecused refer to such writing and direct
that the accused be furnished with a copy
‘thercof, for the purpose of contradieting
‘sne witness.

© 16 1sclear from t.he language of the
section that when the statement of a
pwsecutlon witness ha= been reduced
{into writing, whether in a police diary
or otherwae the-accusei is entitled to

vided that; it the Court iz of opmlon that
any parb of such statement is not rele-
vant to the subject-matter of the enquiry
or trial, or that its disclosure to the
accused is not essential in the interescs
of justice, it shall record such opinion
and shall exclude such part from the
copy of the sfatement furnished to the

(1) [1906] 33 Cal, 1023=10 C. W. N. 890.
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accused. The conditions therefore are
not the same as they were when Dadan
Gazi’s cass was decided. .

In my view the appellant had an un-
questionable right to test the credibility
-of the prosecution witnésses by reference
to their stabements to the police. It ig
impossible to say haw far he has been
prejudiced by being deprived of that
vight. )

I therefore direct that appellant or his
-counsel be furnished with copies of the
-statements recorded by the police, which
were asked for ab the frial. As soon as
these have been furnished, appellant’s
-counsel will inform this Court whether
cor not he wishes to cross-examine the
- wibnesses on them.

Judgment.—(28¢h August 1928)—The
facts of the case may be summarized as
follows : i .

There are two flats on the first floor of
15, Sparks Strest. At the time this
incident occurred one of these was oceu-
“pied by Dr. Banerjee and his family and
the other by the appellant, Sulaiman
Mahomed Bholat. ,

About 3 p. m. on 13th April 1928, a
~quarrel broke out at Dr. Banerjee's door,
between one Bechai, a servant of Dr.
Banerjee and 8 boy servants of the ap-
pellant, who accused Bechai of spitting
-on the appellant’s door. That evening
about dusk two ladies visited Dr. Baner-
jee’s family. He himself came in about
7-30 p. m. and on being informed about
the quarrel said he would speak to Bholat
about it. e then went into an inner
room to chenge his clothes. There was
& knock at the front door and Dr. Baner-
jee thinking it was a patient asked the
ladies to withdraw. They went to the
entrance of the bed room furthest from
the hall door. When Dr, Banerjee opened

- the door he found the appellant, who
askéd him to produce Bechai. The latter
+was called, and asked if he had spat on
appellant’s door ; he denied it. . Appel-
dant asked Dr. Banerjee to hand Bechai
-over ; he refused. Appellant moved as
il to enter the flat, but the doctor put his
hand and warned him against trespassing,
Appellant then knocked the doctor down
with a blow on his nose. His followers
‘then entered the flat, and assaulted the
:doctor ; he says with kicks and sticks.
He gob 1p and defended himself but was
driven towards the balecony overlooking
$he streeb. . At this .stage he says he saw
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the appellant aiming a blow af him with
a knife. In a frantic effort to avold this
he fell on the balcony and was at once
stabbed on the back. He was also beaten
with sticks. He does not remember being
brought back into the room, bhub recel-
lects Sergeant Paseal asking him who
stabbed him, and he says that he pointed
oub the appellant, who was then standing
just outside the door. He is nob eorro-
borated on thispoint by any other witness.
The evidence generally is to the effect,
that the appellant had gone before Ser-
geant Pascal entered the flab. 1t ray. be
that the shock sustained by Dr. Banerjee,
has played a trick on his memory on this
point. The ladies who witnessed the
assault are five in number, Prabhati Devi,
sister of Dr Banerjee, Sadha Hansi Devi,.
his wife, Santa Lota Devi, his sister-in-
law, Sudha Lata Ghose, the wife of
Dr. Ghose, and Hemlata Mazumdax, his
sisber. Of these Prabhati Devi givesa
full account of the incident. She rushed
to, her brother’s assistance and received a
scratech on the hand. She states inter
alia, that she saw the appellant stab her
brother on the back, with a pen-knife.
Santa Lota Devi, deposes to witnessing
the blow with which appellant knocked
Dr. Banerjee down, the attack made upon
him by the appellant’s followers and the
stabbing of the doctor by the. appellant.
Sadha Hansi Devi, Dr. Banerjee’s wife,
gives a similar evidence. Mrs. Ghose,
one of the visitors, saw Dr. Banerjee fall,
and several men enter the room and
assault him. Dr. Banerjee resisted, but
was carried along towards the vera)rxd:.a,h
where he fell face downwards. The wit-
ness saw a man between him with some-
thing. She thinks that the appellant was
the striker. She identified him as the
leader of the attack. ,
Hemlata Mazumdar, the sister-in-law
of Mrs. Ghose, confirms the story told ;by
the other ladies. She saw Dr. Banerjee
driven towards the balcony his fall there,
and saw the appellant strike him with
something, but she did not know whatb it
was. The other intruders pressed upon
Dr. Banerjee and some of them beat him
with sticks. Then as whistle blew frors
outside the assailants left the room.
The lady states that the appellant
owned a black topee which was subse-
quently found in the room. Présumably

. she meant, that he was wearing it, when

ghe first saw himin the room. It may
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appear strange that neither of the visi-
tore actually saw the knife, which appel-
lant ie said to have used whereis the
tadies of the house did so, but it is in
evidence that Prabhat Devi, and Sanfa
Liota Devi rushed to aid the doctor, and
they at least were much ecloser t¢ him,
when he was stabbed, and. therefore pro-
bably 'in a better positicn to see the
weapon. In fact Prabhati Devi states
fhat she was actually holding her brother,
whet ke was stabbed. The evidence of
these ladies is unanimous, that the doctor
was struck or stabbed by the appellant,
after his fall on the verandah. There is,
bowever, a witiness D'Silva a telegraphist,
who saw something of the affair, from
the street.
_two men come out to the verandah. The
men were fighting and while they were
doing so, a third man came, and hit one
* of the others on the back. The man hif
fell forward. This is nnf quite fhe sams,
as is told by De. Banerjee and the ladies,
but the discrepancy may be due to various
causes, and it is nob so sericus as to affect
the eredibility of the testimony given by
$he ladies,

Thisevidence was quite sufficient to
ostablish a strong prima facie case against
the appelians, of having caused hurb with
» dangerous weapon. -

The defence was that he was in . his

shop, immediately -below his flat, when

this incident first started, and when the
sommolicon began he went upsbairs, and
enterod hig flat.

With regard to this, it is nobiceable
that Sergeant Pagcal who was early on
the scene, saw a man disappear inbc ap-
pellant's fat ; Marshall who was with
him, says- that the man darbod out of
Dr, B“neqee g flat, and entered appeilant’s.
] Sergent Pascal founi a crowd of men
in the kall, some of them armed with
sticks: He cleaved the crowd, and entered
Dr. Bansrjee's flat,
jee sitting on the floor, with blood all
~ver him, and the women weeping. They

. told him that the man who had assanlited
Dr. Banerjee with a knife had disappeared
into the flat opposite. He knocked snd
banged at the door for 10 minutes, and
when it was opened by the apoelfaut the
woemen wwh one accord siid, “This is
the man.” So he took him 5o charge.
The appellant admits that he ook time
te open the door as he was undressing.
If his ptory is true, his conduct cannob

He says he saw women and -

He found Dr. Riner-
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but be vegardedl as exbtremoly strange.
Having hewd the Fracas, which was going
on jush cutside his flab, he wenb up pro-
sumably, to find ocub whabt was happen-
ing. Instead of doing this, however, ha
locks himself up, in his flat, and proceeds
to undress. Kven on the arrival of the
P ﬂice; he did not admit them at once.
This is cértainly not the conduct of an
innocent man, and it adds to tho strength
of the case against him. It suggests thab
he was trying to rid -his appeavance ol
the signs of conflict before facing the
police. . .

The evidence called $o prove that the
appellant was in his office when the row
began, upstairs, must now be considered.

. B. Dawoodjes, & hardware  merchant
of substance, says that on the night in
question, he was looking at the founda-
tion of & new building he was erecting
opposite appellant’s shop, and he noticed
the appellant, his own nephew E, L
Dawoodjee, one Dursot, and Renderia,
in appellant’s shop. .Then he heard some
row upstairs, and females erying. The
appellant went upstairs, followed by two
others, whom he failed to identify. He
went away after this: This wibtness is a
friend of appellant’s father, and went to
the police station that night to see if
appellant could be bailed out. Iie may
not have known all the circumstances of.
the charse brought against appellant bub.
it is rather difficult to beliove that in-
terestod as he was in the releaso of the
appellant, he would not have found ouf
that bis evidence wag of vital value to:
him,

E. I. Dawoodjee, the nephew of the
last witness, testifies to appellant talking
to him, Renderia, and Dorsot, when he
heard women crying upstairs. Appellant
and Dursot went up he says, and he him-
self went home. One would have thought,
that it would have been natural for ap-
pollant, to have asked his {riends to come
up, and see what was happening upstairs,
since he lived there himself.

Rendaria gives similar evidence. He
too very discreetly lelt after appellant,
Dursos wentb upstairs. E. 8. Dursot, ano- .
ther hardware mevchant iy whom arpellm& ,
in his examination calls “one of my men’™
corroborabes the other two. On heuring
the crying upsbairs, he says that he fol-
lowed the appellant up the steos. bub
half way up, he met one [smail, appel-
fant’s servant, whe told him that he had
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had o iow with Dr. Bunerjee who had
hit him, and he had retaliated, and Dr.
Banerjee had fallen.

In cross-examination, this witness con-
tradicted himself badly, and the impres-
gion left in my mind i5 that he is not a
srubhful witness.

One J. M. Judah, who occupies the flaf
above Dr. Banerjee's, says that on hearing
ories of women coming from below, he
ran down. When he got to the landing
be saw appellant run up the stairs, and
another man run down fthe stairs. He
then went up to nis flat. A curious piece
of evidence brought in to prove that ap-
pellant was not in Dr. Banerjee’s room
wheo the prosecution witnesses say, he
" was there. .

This brings up fo the crux of the case.
The appellant denies being in doctor's
flat af all, yet we have seven people who
depose to his presence in that flat, that
night, the doctor, five ladies and the
gorvant Bechai: Two at least of the ladies
were merely friends of the doctor’s family
and were utter strangers to the appellant,
in fact they may all be said to have been
sbrangers to him. They have given an

account of the incident which is reason- -

able, and eonsistent with the admitted
facts, Very strong grounds would there-
fore have been made out before their
evidence can be rejected. To some extent,

" their evidence is corroborated by the in-
dependent evidence of Sergeant Pascal,
and Marshall, who saw a man, step info
appellant’'s flas, from the doctor's flat,

" according to Marshall.
wman if nott the appaellant ?

“When he opened his door, what must
in the circumstances of the case, be re-
garded as suspicious delay, the ladies
at once denounced him as the doctor’s
assailant. Yet, if his story is true, this
emphatic and wunanimous denuneciation,
was a piece of wanton wickedness., The
only explanation of all this is that it is
true that the appellant did enter the
doctor’s flat that afterncon.

As regards the prosecution story, what
bad the defence to offer 2 - An obviously
untrue version of the affair, which did

not account for the presence of 2 fezzes,

in the doctor's room, of the incident sesa
by D'Silva. or of the stab wound sustained
by Dr. Banorjes, and an alibi, which as
ghe learned District Magistrate remarked,
separates appellant from the scene of the
assault only by a fight of stairs.

SULAIMAN MD. BHOLAT v. BMprRok (Darwood, 4.)

Who was this_

Ramngoon 91

On the ground of respectability there-
is no reason to discriminate between the
witnesses for the prosecution, and the-
defence, bub the appellant’s witnesses
have a mueh more powerful motive for
saying that the appellant was ir his shep-
when the row began, than the prosecu-
tion have for saying that he was the
person who stabbed Dr. Banerjee. If he
was in the row from its commencement-
then the defence evidence is not true. I
cannot find any reason for disbelieving:
the prosecution story corroborated as ib
is by the immediate denunciation of the-
appellint, and his suspicious bebavioqr
in locking himself in his rooms after this:
oceurrence, :

Had his story really been true, I think.
it would have been natural to have ex-
pected some of his respectable witnesses-
to have gone upstairs with him to find-
out what was happening, instead of
depirting unobstrusively and leaving hlm;
to his fate.

I am forged to the conclusion thab thef
District Magistrate was vight in convich<;
ing appellant under 8. 824, [. P.C.

The proper sentence raises a question:
of some difficulty. The District Magis-
trate considered a term of imprisonment-
esseqtiil. The appellant does not belong’
to the class of people, who are usually
free with the use of the knife, and in hig-
community he is of good social standing.
Imprisonment. to a man of this class g+
not only a degrading punishment to him-
self but it brands the whole family with
a stigma, which it 'has not deserved and”
is a lasting disgrace. ,

The offence is compoundable with the-
permission of the Court, and imprison-
ment is not compulsory. ‘

The injury sustainel by Dr. Banerjee-
was 11/10” long, ° broad, and 12/6" deep-
obliquely in the right infra scapular
region, not & very serious one therefore.

Where a suitable alternative can be-
found, it does not appear to me, that this.
is a case. in which imprisonment should.
be the primary penalty to be inflieted.
In ‘place, therefore, of the scntence passed:
by the District Magistrate, I direct that
the appellant do pay a fine of Rs. 4,000~
or do suffer 4 months’ rigorous imprison.
ment in default. Rs. 1,000 of the fine will.
be paid to Dr. Banerjes as comypensation..

§.N./R.E. Sentence altered.
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- PRATT, OFFG. C. J. AND CUNILIFFE, J.

Municipal Corporation, Rangoon—Ap-
nellant.
Co V.

E. E. Dawoodjee & Sons—Resgpondenis.
7 Civil Mise. Appeal No. 350 of 1928,

" Decided on 31st July 1928, from judg-

ment of Small Cause Court Judge, Ran-

. goon, in Municipal Appeal No. 2 of 1928.
" Rangoon City Manicipal Act (Bur. 6 of

1922), S. 80—Principle of valuation of here-

- ditament is its hypothetical value to any

.-statutes.

hypothetical tenant — Interpretatioa of

It is a canon of Rating Law that the prin-

~-ciple of valuation of any given hereditament

:-ag it stands o any hypothetical tenant.

» ANCY.

- dismissed.

is the hypothetical value of the hereditament
It is
not appropriate to take as a guide the actual
rents paid for other and widely dissimilar
buildings occupied on different terms of fen-
‘ [P92¢€2)
N. M. Cowasjee—tor Appellant.
Clark—Tfor Respondents. .
. Cunliffe, J.— This "appeal wmust be
It arises in  the. following

-gircumstances. No. 486, Merchant Street,

“tion at Rs. 2,950 per month.

was previously rated at Rs. 1,265 per

-month. The assessor to the Municipal

Corporation recently increased this valua-
The asses-

-.see who is the owner ¢f the premises ap-
:pealed .to the Commissioner who. con-

firmed the assessment. The agsessee then -

- preferved an appeal to the Chief Judge of

~the Small Cause Court.
~order of the Commissioner.

He reversed the

poration now come to this Court in fur-
ther appeal.

No. 486, Merchant Street. iz in the

.oceupatbion of the Rangoon Times Press

-under a lease for a term of years.

The
reasons adduced to support the. enhance-
ment of the valuation were a general ad-

~vance in the value of house propetby in

the neighbourhood and the fact that oceu-

~piers of nearby buildings were paying

much higher rents than the rent paid by

~the Rangoon Times Press to the assessee.

The Cor--

principle of the valuation of any given
hereditament is the Tiypothetical value of
the hereditament as it stands tc any’
hypothetical tenant. It seems to us not
to be appropriate in such a case ag this
to take as a guide the actual rvents paid
for other and widely dissimilar buildings
occupied on differenf ferms of tenanay.
This is exactly what, the Commissioner
has done. In our opinion the only cvi-

- dence in relation to the proper valuation

before him was the evidence of the as-
sessee himself. To rebut such evidence
it would have been necessary to consider
the value of a similar building, devoted
t0 a similar business. If is for these
reasons that we agree with the learned
Judge of the Small Cause Court and dis-
miss this appeal, with advoecate’s eosts
ten gold mohurs. .

Pratt, Offg. C.J.—I add that it is un-
necesssry tnder thé circumectances to dis-
cuss the many authorities, which have
been ecited on. the subject of the prin-
ciples, which should delermine the as-
sessment of the building -in question.
The principles are not disputed, the
difficulty is the application of the prin-

ciples.

It is common ground that the ausess-
ment should be on the basis of the renf,
which a hypothetical tenant would be
prepared to pay for the building as it
stands, to be used for the purposes of a
printing and newspaper press. The as-
sessor and the Commissioner considered
that the correct way to obtain the rent,

. which the hypothetical tenant would he

willing fo- pay, was to be obtained by a

" mathematical calculation based on the

rents paid for buildings in the imamediate
vieinity. .
The objection to this method is that

‘_ three of the buildings are of a suporior

character used for different purposes, and
the fourth is the ground floor only ol a
four sboreyed building also used asa
press. The learned Chief Judge of the
Small Cause Court did not consider the
buildings or the conditions similar, and

: 48>essor.

Elaborate calculations of floor &pace and
so.on were seb oub in the report of the
Before the Commissioner the
«Ssessee gave evidence that No. 486, Mex-

- chant Street, were difficult premisés o
:1et and by no means suitable for ordinary

“business purposes or for tenement dwell-

iings.. The huilding was not new.

It is a canon of Rating Law shat the

thersfore this fact vitiated the conelusion
arrived at. He took intoc consideradion
the fact that it was not disputed that the
building was so constructed that it counld
not be let in parbs fo tenants and was
not new, and that it was consequenily
difficult to obtain a trustworthy ten-.nt
paying an adequabe rent. He did not
consider that an allowance of 28 per cent.
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on the rent caleculated from the average
of the adjoining buildings readered the
assessment equal fio the hypobthetical rent.

The Judge was of opinion that the
actual renb paid was more truly repre-
sentative of the hypothetical rent and
was prima facie evidence of the rental
value of the building. He has given his
reisons in a lueid and coavincing judg-
ment and I'consider no sufficient reason
has been adduced to justify our differing
from his conclusion.

S.L./R.K. Appeal dismissed.

% A, I R. 1929 Rangoon 93
Brown, J.
Mg. Po Lwin—Appellant.

V.
Mg. Sein Han—Respondent.
Second Appeal No. 489 of 1928, De-
cided on 14th January 1929.
" (a) Landlord and Tenant — Landlord’s
claim on produce for rent is not lien,
The claim of the landlord on ths produce of

tha tenant for his rent is not sbrictly spaaking .

a lien, bacausa the produce is nok in landlord’s
- possession : 4. I R. 1925 Rang. 366, not Appr.

[(P93C 2]

¥ (b) Landlord and Tenant—Third per-

son taking produce from.tenant with full

notice of landlord’s claim for rent—Land-

lord can enforce his claim against him under
Specific Relief Act, S. 27 (b).

Where a third person takes the produce from

ths tenant with full notics of the landlord’s.

claim for renf, the landlord can enforce his
claim against such third psrson becausée his
claim is ‘analogous to ons for spzcifie perfor-
.mance under S. 27 (b), Specific Relief Act :
4. I. B. 1925 Rang. 366, Rel. on. [P94C1]

L. Maung—ifor Appellant.

Tun Aung—Iior Respondent.

Judgment.—The plaintiff-respondent,
Maung Sein Han sued one Maung Shwe
Hmyin and the appellant, Maung Po Liwin
for 375 baskebs of paddy valued at Rs.
712-8-0, claimed as rent due for paddy
land. He was given a decree against both
defendants for 255 baskets or their value
Rs. 484-8-0. The land was admittedly
leased out to Maung Shwe Hmyin, and
Maung Shwe Hmyin did not -appeal
angsxinst,the decision of the trial Court. Po
Liwin was made a defendant on the ground
that the landlord had a lien or charge on
tho crops for his rent and that with full
knowledge of this, Po Lwin had taken
from the produce of the land 400 baskets.
Po Liwin appealed to the District Court
wishout success, and has now come fo
this Court in second appeal.

Tle appeal is argued on two gromnds :

Me. Po InvIN v. Ma. Sers Hay (Brewn, J.)

Rangoon 93:

firstly it is contended that no cause of
action has been made out against Po
Liwin, and secondly, it is contended that
there is no evidence on the record from .
which the lower Court could find that
400 baskets of paddy had been taken away
by Po Liwin.

On the first point, reference has been-
made to the case of Maung Han v. Kc-
Ho (1). In that case the landlord sued
his tenant, and a third parbty jointly for-
rent, The third party was impleaded on.
the ground that he received half the out--
turn of the land from the defendant with.
full knowledge of the plaintifi’s lien on-
the crops. It was held that he was liable-
jointly with the tenant. It was pointed
out in that case that'it is the usual prac--
f$ice in this country for the landlords tc-
have a lien for rent over the paddy reaped
by the tenant for their rent. In the pre- .
sent case, the contract of lease was by-
written agreement, and in that agree--
ment, the tenant, Maung Shwe Hmyin.
bound himself not to sell, to move or dis--
pose of the outturn of paddy in the paddy -
field or fields in any way whatsoever-
before paying up the full renf: to the land--
lord.

I do not think it is strictly speaking, .
correct to speak of the landlords having ai.
lien in these circumsbances. A lien de-i
notes that the property over which it . is
claimed is in the possession of the - person;™
claiming it and the paddy in this case
was admittedly not in the possession of!"
the plaintiff. But there is clearly here 2
personal obligation on Shwe Hmyin not
to dispose of the crops in any - way with-
out first paying up the rent in full. A.
‘third person would not of course ordi--
narily be bound by this contract, but in.

view of the cusbom of the counbry re--

ferred to .in Maung Han's case, I think.
the tenant may in a case such as the pre--
sent, be looked on as holding the property
in trust subject to this promise and that.
anyone who {akes the property with
knowledge of this promise would be hable.
to make it good.

Under S. 27 (b), Specific Relief Act..
specific performanece of a contract may.be-
enforced against any person claiming.
under a parbty by a title arising subse
quenfly to- the contract except a frans-
feree for value who has paid - his money-
in good faith and without nofice of the'
omgma,l coatract and it seems to me that

(1} AR, 1925 R&ng. 366,
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‘J5he claim in the present eise i somewhab
Adanalogous $6 a claim for spesiic paeior-
‘lmance under this sastioa. [t has heen
dfound in the pressat ease thit Po Liwin
“thad Tull noties of the landlord’s claim
‘land in the circumstances [ am nob satis-
“fied that there is sufficient reasrn for de-
Iparting from the principles followed in
Maung Han's case. I do not think thsre-
{fore there is sufficient reison for inteviar-
enge with the decision of the lower Courts
~on this point.

There does, howsever, ssem to be some
‘foree in the second sonbention made on
‘behalf of the appellant. Plaintiff in his
“plaint stabes that the appsllant received
-400 baskets of paddy from Shwe Hmyin

‘but he has not givean evidence on that

-point and does not seem to have any per-
-gonal knowledge on the point. There is
:gvidence as o the abhortive attempt at an
‘agreement whereby Po Liwia would take
a1l thé piddy and pay all Shwe Hmyin's
~debts but that agreement foll through and

Tean find no veal evidence of any kind "

~fhat 400 baskets were given by Shwe
Huwyin to Po Liwin. The witness Kha
Ky states: -

“1 went and visited Shwe Hmyin’s talin. I
«gaw 500 odd baskasts sold. These 500 baskets
- were given to U Po Lwin, who was present, I
-did not ses Po Liwin carrying them away.”

Witness does not state to whom _they

were sold and he does not state that Po
“Liwin took the paddy away. I do not ses
‘how this can be held to prove Po Lwin
“to have received 400 haskets. On the
-other hand there is evidence of Shwe
‘Hmyin that 150 baskets only were taken
by Po Liwin and this figure is admitted by
“Po Liwin himself.

I alter the decres of the trial Court by
~direeting that so far as Po Liwin is eon-
scerned the amount payable is 150 baskets
-of paddy or their value Rs. 285. The
decrees of the lower Courbs directing Po
"Liwin to pay cost are also set aside ; the
parties will bear their own costs in this

. appeal.
8.N./R.K, Desree modified., ,
AL R. 1929 Rangoon 94

- Mvya Bo, J.
. Mauwng Ba Kin — Appellauat.

v.
Ma Pwa Thin—Respondent.
Special Second Appeal No 483 of 1928,
Decided on 6th February 1929.
{a) Civil P. C,, 0. 38, R. 3 ~Aososlication to
-Zestrain parson temporarily from withdraw-
ing amount at his credit and Court’s order

Mavxe Ba Ki¥ v. Ma Pws TEw {Mys Bu, J.)

1927 Rang. 310, 4ppl.

1929
theeaod are really for attachment before
judiment,

LA _applieation praying for a temporary in-
jusetion regiraining a person from withdraw-
lug esrbain amonat sianding ab his erodit, and
he order of Conrb issn. A4 thoreon aro, in spite
of thaiv wording, really for atfachmang bafoen
judgment, . [Pa9rC92)

(b Civil P, C., O. 33, R. 9-—Liability of
bond exscuted under R. 9, ceases as soon as
suit is dismissed, ’

Liability on a bond exscuied in puvguance
of ths provisions of 0. 88 R. 9, ceases as soon
as the suit is dismissed by trial Court : A.1.2,
(P94 al

L. Choon Foung—ior Appellant.

Judgment—The bind in quesiion
was exscutel to enable the defendant in
suits Nos. 221 and 219 of 1926 of the
Township Court of Thaton to withdraw'
Rs. 1,500 which was lying to her eredil
in the Sub-Divisional Court of Thaton,
over which the Towunship Court in .the
two cases had issued so-called injunctiens
restraining Ma Kya Yin from withdraw-
ing the amounb on acecount of the appli-
cabions made by the respective plaintiffs
in the two suits in the Township Court.
The application in suit No 221 prayed
that an atbachment before judgment might
be made for Ra. 800 out of the afovesaid

Rs. 1,500 whereas the application in suif

No. 249 prayed for a temporary injuue-

- tion restraining the defendant from with-

drawing a sum of Rs. 700 out of the afore-

-said Rs. 1,500.

Ia spite of the wording of the prayer
and ‘the wording of the order issued by,
the Township Court to the Sub-Divisional
Court, on these applications, the appli.
cations and the orders were in reality for
attachment before judgment of the sum
of Rs. 800 and 700 respectively which
were claimed against the defeadant in
the two suits in the Township Court, The
orders were clearly made under the pro-
visions of O. 38, Civil P. C, and not
uader 0. 39. The hond esecuted by the
appsllant, Maung By Kin therofore was
one executed in pursuince of the provi-,
sions of R. 9, O. 38. The ruling in
Manaskjee v. Chettyar Firm (1) is appli-
‘cable to the case and the appellant’s liabi-
lity on the bond ceased as soon as the suit
was dismissed by the trial Court. The
order of the lower appellate Court is set
‘aside, and that of the Township Cours is:
restore:l. with costs, ndvosate’'s fee in this
Court to be two gold iwohurs, '

S.N./R.K. Order set asid ..

(1) AL R. 1927 Rang. 310=5 Rang. 459,
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Pratr avD Ovrug, JJ.

U. K. RB. M. Kathirasan Cheliyar—
Appellans.

v,

Mo Hiz—Rosprnlent. )

Misc. Appeal No. 21 of 1923, Dasided
-0n L7sh Dsee uber 1923, agsiash ordsr of
Diss. Judge, Muadslay.

Linitatior Ac:t, Act, 182 (3) — Daares-
holdar agyiyiay to Coart woizh passed
-de:rss to i.s12 motice to judymeat:dabior
who was than oitsida that Coacc’s jacisdic-
5103 —=Applicatioa mad: boaa fids for eze-
cuting da:re: — Apslicaiios is te propswe
Court and lezal—It is st23-in-aid of exson-
4ion—Civil P. C. Q. 21, R. 10 and S. 38.

Application made by d:eras-hslder m:raly
‘to igsue nobics to the judgmsat-dsbior to pay

.6he decretal amount, to ths Court which
- passed tho dseree is no5 illegal or toan im-
propar Gourt, slthough ths judgmoant-dsbior
ab the ime was res:ding oussils thas Court’s
Jurisdietion. And if such applicaSion is made
Ain good faith for the purposs of execusing ths
deerse, it will be a stap-in-aid within ths
meaning of Art. 182 (5) : 4. I. R. 1926 4il. 95 ;
4.1, R, 1922 Cal. 44 and 23 Cal. 53¢, R-l. on.
P95C2)

Ko Ko Gyi and Sanyal—ior Appellaat.

Razak—for Respondent.

Pratt, J.—I[a Qivil Suit No. 9224 of
1923 of she District Court of Mandalay.
Manng Cho obtained a decrse against

€. K. R. M. Chetty on 19th April 1924.

In Execution Case No. 65 of 1927, Ma
Hbta, successor of the decree-holder, ap-
plied to the Distriet Cours, Mandalay, on
4th April- 1927 for notice to issue to
judgment-debtor who was then resident
in the Katha District, calling upon him
40 pay the decretal amount anl costs.
A nofice o show cause against execu-
“ticn of the decree was posted at the
house of the judgment-debtor, while he
was temporarily absent on 13th April
# days before the decree was dus to be-
coiae time barred. The judgmeab-debtor
did not attead Court or show cause and
the =xecution proceedings wors closed on
17t¢h May 1927.

It was objected thab a later application
for execution was barred, it bseing con-
tended that the proceedings in case
No. 65 of 1927 were not bona fide,
District Court held that the application
in ease No. 65 was according to law and
bona file and held that the later applica-
tion was not barred by limisation.
Agrinst that order the present appeal
was filed. [t is conbtended befors us that
the .pptication in case No. 65 was not
sompetent, that the correct course would

VKL B M, K, Qaerrvar v Ma Hra (Otts

The

d.)

have been to apply for ivansfer of Hhe
prosesling to she Kashy Cours in whose
jurisdiction ths julgnent-dsbtor vesided,
siass hs hyl no propsrty in the Maad.

alay District, The decroa-holder did nob,
bowever, apply for exssubidoy aginst she
propsrby or paesla of the julg neis-debior,

but mersly forissus of a nobice bo the
julg nent-debtor o psy up ths amonni
dus on the decrse with cogts,

She hid only obtiiael a suscession
corsificito and myy well haive thouzhs
issus of & notice, as a preliminary step,
might be productive, since the judgment-
debtor was a banzor in business a3 such.
No authority hs besa cited for the il-
leglity of issuse of such a notice through
another Cours o a judgmeas-debbor, who
his cexsed to reside within the jurisdie-
fioa of the Court which granted the
decree, and we arve not prepared t0 say
the notice was not competent. Until the
decree-holder desired execution by arrest
or atbachment of property there was no
necessity for transfer of the executmn
proceedings to the Katha Court.

We are of opinion it is impossible to
hold that under the circumstances the
applicition wias merely colourable and
made for the sole purpose of kesping the
dscree alive or with no :
ing out execution or a step-in-aid. The’
griterion in such cases as pointed out
in the Allahabad Case of Sheo Prasad v. :
Naraini Bai (1) is whether the applica
tion wis made in good faith to secure
execution, or to take a step-in-aid of
execubion, or was merely colourable with
a view to give a fresh starting pomt for!
the period of limitation.

‘We consider the applieation for 1ssué
of notice was, as the District Court held,i
made in good faith, and, if it was not anj
application for execumou, nuush yeL be‘
considered to have beena step-in-aid
within the maaning of Art. 182, Cl. 5 of
the scheiule to the Limitation Aci;. The
appeal is dismissed with costs. Advocate-
fees 3 gold moburs.

Otter, J.—[ agree. There is some autii-
ority for holding that an a.pnllca,blon such

Rangscom 95

aswis mide in the preseat 186 may be

an e Yective step-in-aid to save limitation:
ses Sadaya Chanira v. Paresh Nath (2)
and Gopal Chandra v. Gosain Das (3),
I ses n» reisnn b think thar an annlicg.
(L) AL Lo w02 o
{z) A L R. 1222 Csl. 44,
(3) L1838) 25 Ual, 994=0 C, W, N. 556

Aie 03,

Rt

intention of tak- . .
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tion for mnotice to issue which (as it
turned out) had to be executed through
anoblier Court was not made in aceordance
with law and to the proper Cuurt.

But (apparently) we must be satisfied
thab the application was made bona fide
for the purpose of obtaining execubion :
ses Sheo Prasad v. Naraini Bas (1) and
cases cited. I think it was so -made in
this case. A succession cerbificate had
40 be obtained, and furbher application
wae made within a short time.

SH./RK. Appeal dismissed-

A. L R. 1929 Rangoon 96 (1)
" CAR AND MAUNG Ba, JJ.
Ma Dan—Appellant.

V.
Tan Chong San and others—Respdts.
Civil Mise. Appeal No. 5 of 1928, Deci-
ded on 23rd August 1928.
.Limitation Act, S. I2—Extension of time
—Limitation-Act S, 4.
. Where the time for filing an appeal expires
. during vacation and the appellant applies for

copies on the day the Court re-opens, an appeal.

filed on the day next after the issuing of the
copies is within time : 19 41l 342 and 25 Bom.
584, Foll. [PosC1]

~ K. C. Bose—for Appellant.
Choon Fong—ifor Respondent 1.

" Facts.—An order was made against
the apfj‘ella.nt on 7th December 1927 by
‘the original side Judge. The period of
90 days for filing the appeal expired dur-
ing the Xmas vacation when the Court was
" clogsed. No application had been made
till then for copies of the judgment and
the decres. On 3rd January i. e. the day
the Court reopened an application was
_ made for copies of the judgment and
‘decree and the appeal was filed on the
‘day next - after obtaining copies. The
question was whether the appellant could
claim the bonefit of 8. 12, Lim. Act. If
being found convenient to dispose of the
preliminary question first, the case was
posted for -23rd August 1928 on which
the Court passed the following order.

- Order.—Bose for appellant. Choon
{TPang for respondent Tan Chaung San.
IOthors absent, On the question of limi-

tation we think, following the cases re- °

‘ported in Siyadalunnissa v. Muhammad
Mahmud (1).and Tukaram Gopal v. Pa-
‘ndurang (2) that the appeal was in time.
{Appeal admitted.

DD, Appeal admitied.

(1) (18971 19 All. 849=(187) A. W. N. 76.
(2) {19011} 25 Bom, 584=3 Bom. L. R. 143,
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MaumNa By, J.

Maung Pan Gaing and another—Ap-

pellants,
V.

Maung Mo and another —Respoadents.

Special Second Appeal No. 401 of 1928,
Decided on 18th Fébruary 1929, against
decree of Addl. Dist. Judge.

Civil P. C,, O. 2, R. 2—Scope—Interest. -

Covenant to pay interest wunless distinct-

from and independent of claim for principal
cannob be basis of suit. {1 9s C 2}

S. Ganguli—for Appellants.

Ba So—ifor Respondents.

Judgment.—Respondents brought =«
suit for rezovery of the amount due on
& promissorv-note. As the promissory-
note was nob duly stamped they wers
allowed to fall back upon the original
cause of action. Part of the considera-
tion of the promissory-note was a sum of
Rs. 210 duo as arrears of interest on o
morbgage-bond. Township Judge was of
opinion that the fact of the said arrears
of interest being due should be proved by
the respondents and holding -that they
had failed to prove the same disallowed
that claim. _ o o .

The Additional-District Judge thought
that the other party should prove that
they bad paid the said arrears of inte-
rest and holding that they had failed to:
do so decreed that claim.

The learned Additional District Judge
has failed to ascerbain whether the origi-
nal mortgage-deed contains a covenant to
pay interest which is distinst from and
independent of the claim of the mortga-
gees to recover the principal sum, so that
2 non-payment of interest may give rise
to a separate cause of action. On refer-
ring to the mortgage-deed, I find that it
does not contain such: a covenant. 'Che
deed simply states that Rs. 500 was bor-
rowed at 2 p. c. p. m., on the, securisy of
a house and its site that the prinecipal
and interest should be paid op demand,
and before such payment is made the

“secured property should not be alienated.’

As there was no disbinet cause of ac-
tion in r:spect of interest the District{
Court was wrong in giving a decree for|
the arrears of interest. The appeal is
accepted and the decree of the Dirtrict
Oo(l;xrt is set aside with costs throvgh-
out.

V.V, Appeal allowed.

o
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Full Bench

RUTnLEDGE, C. J., MAUNG BA AXND
BRrowR, JJ.
U Po Hla—Applican$.
V.
Ko Po Shein—Respondent.

_Criminal Ref. No. 1 of 1929, Decided
on 6th March 1929 in Criminal Revn.
No. 607-B of 1998, D/- 12th January 1929
against order of Dist. Magistrate, Pyapon.

% % Criminal P. C., S. 520—Accused ac-
quitted—Both District Magistrate and Ses-

“sions Judge can interfere with trial Court’s
order under S. 517—Accused convicted by
First Class Magistrate—No appeal to Ses-
sions—District Magistrate can interfere with
his order under S. 517 : 6 Rang. 259=4. I. B.
1998 Rang. 240=111 I, C. 878, Overruled.

In the case of an acquittal by the trial
Court, both the Sessions Judge and District
Magistrate as a Court of revision have power,
under 8. 520, to interfere with the order of t_he
trial Court passed under S, 517 regarding dis-
posal of property in respect of which the
offence was committed and in the case of a
conviction by a First Class Magistrate the
District Magistrate has, in the absence of an
appesal to the Sessions Court, power to mtetfgre
with an order passed under S. 517 by the trial

Court : 6 Rang. 259=A.I1.R. 1928 Rang.

240=1111, C. 878, Overruled ; 4. I. R. 1923
Rang., 227 ; $ Cal. 379 and 9 Mad. 448, Ap-
proved. (P97C2; P99C1]

Ba Thaung—for Applicant.
Order of Reference

Maung Ba, J.—In Criminal Regular

Trial No. 79 of 1928 of the Sub-Divisional.

Magistrate of Kyaiklat, the accused Ma
Su was convicted of an offence under
8. 406, I.P.C. and the Magistrate,
further under S.517 (1), Criminal P. C.

ordered the exhibibt property which con-.

sisted of certain loose diamonds to be
reburned fo the complainant, one. Maung
Po Shein. The properfy was seized from
the possession of three persons, Maung
Hla Bu, Maung Po Hla, and Ma Ma Gale,
and the two latter filed appeals against
the order of the trying Magistrate, direct-
ing the return of the property to Maung
Po Shein, before the District Magistratbe,
under S. 520, Criminal P. C. The Dis-
trict Magistrate in hisorder has upheld
the order of the trying Magistrate.

Maung Po His has now applied to this
Co art for revision of the order of the
D strict Magistrate and the guestion
arise. s to whether the Distriect Magis-
trate hud jurisdiction to pass the

1529 B/13

T Po Hoa v. Ko Po SgEN (FB)

- appeal to the Sessions Court, power o infer-
- fere with an order passed under 8, 517, Crimi-*
- nal P. C. by the trial Court.
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order complained of. The Sub-Divisicunal
Magistrate was a First Class Magistrats
and in the case of Emperor v. Nga Po
Chit (1), it was held by a Bench of this
Court that in the absence of an appeal to
the Sessions Court from a conviction by
a First Class Magistrate, the District
Magistrate had jurisdiction as a Court of
revision o interfere with an order passed
by. the trial Court under 8. 517, Criminal
P. C. On the other hand, in the case of
Moung Mra Tun v. Maung Kra Zoe Pru
(2), Das, J., has held that when the trial
Court aequitted the accused on a charge
of criminal misappropriation and passed
an order under S. 517, Criminal P. C. for
the disposal of the exhibit property, the
Sessions Judge had no jurisdiction to-
interfere with the order passed by the
trial Court under 8. 517. These two
decisions appear to be conflicting and in
order to dispose of the matter now befors
mo I consider that the following questions
should be referred to a Full Bench for
decision : -
‘(1) Whather, in the case of an acquiftal
by the #rial Court, the Sessions Judge or Dis-}
trict Magistrate as a Court of revision has|
power under S. 520, Criminal P. C. to interfoere
with the order of the trial Court passed under|
S. 517, Criminal P. C., regarding the disposal|
of the property in respact of which offence wast . .
committed ; and (2) Whether, in the case of a
conviction by a First Class Magistrate the
District Magistrate has, in the absence of an|

Opinion
Two questions have been referred to us

_in this reference : (The questions referred

quoted - as above). There are two con-
flicting decisions of this Court bearing on
this point.. In the case of Maung Mrs
Tun v. Ma Kra Zoe Pru (2) the trial
Court had acquitted an acecused on a
charge of criminal misappropriation of a.
pair of diamond nagats, and ordered the
nagabs to be returned to the complainant.
Das, 4., held that, as the trial Court hag
acquitted the accused there could beno
appeal to the Sessions Court and, there-
fore, the Sessions Court had no jurisdie-
tion to interfere with the order passed
by the trial Court, nor had it any revi-
sional power in the matter.

The decision of a Bench of this Courk
in Emperor v. Nga Po Chit (1), does nct
appear to have been brought to the notics

) A.L.E. 1993 Rang. 227=1 Rang. 199,

/9) A.LR. 1928 Rang. 240=C Rang. %52,
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of the learned Judge in Maung Mra Tun’s
case. In thab case Nga Po Chit had been
eonvicted of criminal breach of frust in
respect of three sewing machines by &
TPirst Class Magistrate. Nga Po Chib
~ did not appeal, but. on applicabion by the
complainant the District Magistrate re-
vised the order of the trial Magistrate as
to the-disposal of the sewiug machines.
Tt was held that the District Magistrate
had jurisdiction to pass the order, al-
though there had been no appeal and in
any case no appeal would have lain to him.
Section 520, Criminal P. C., lays down
that :
“any Court of appeal, conflrmation, reference
wor revision may direct any order under S. 517,
8. 518, or S. 519 passed by a Court subordinate
thereto to be stayed pending consideration by
the former Courb, and may modify, alter, or
-apnul such order and make any further
-orders that may be just.”” ’

Sections 517, 518 and 519 deal with .

orders as to the disposal of property be-
fore a criminal Court, or regarding which
an offence appears to have been com-
mibtted. The meaning of 8. 520 was con-
gidersd by a Bench of the Bombay High
Court in I'n Be Khema Rukhad (38). In
‘that case a First Class Magistrate had
acquitted = certain accused who were
charged with theft of cattle and- had
directed the caittle to be given back to
accused 1. On application, the Ses-
sions Judge had modified the order as
to the disposal of the catitle. It was held
that the Court of Sessions was not a
Court of appeal within the meaning of

8. 520, as an appeal from the order of ac-

quittal would have lain in the High
Court, and that it -was not a Court of
revision, as the Court of revision was
also the High Court. This decision was
followed by a single Judge of the High
QCourt of Allahabad in the case of Em-
peror v. Debi Ram (4) and Das, J., fol-
lowed these two rulings in Maung Mra
Pyn’s case (9). '

A different view of the law, however,
tren taken by the High Court of Allaha-

bad in the earlier case of Empress of

India v. Nilambar Babu (5). Judgment
‘in that case was delivered in 1879 when
‘tue preseni Code.of @riminal Procedure
was nob in force. It was held under the
0ld Code that when a Magistrate had dis-

{3) [1918] 42 Bom. 664=45 1.C. 501=20 Bom,
"~ L.R. 395.

(4) A.L.R. 1924 All, 675==46 All. 623,
{56} [1879] 2 All. 276, '

1922
charged an accused person and passed
orders as to the disposal of the property,
the Sessions Judge was a Court of appeal
snd any one aggrieved by the order should
have applied to him. This deecision was
followed by the High Court of Madras in
the case of Queen Empress v. Ahmed (6).
In that case the accnsed had been ac-
quitted and Brandt, 'J., observed in his
judgment : ’

Ko Po 8reix (FB)

‘e It seems 5o me that the wording
of the section is sufficient to show Hhab the
Sessions Qourt, as the Court to which appeals
ordinarily lie from the decisions of the IMirst
Olass Magistrate by whom this case was fried,
had power fio dispose of the question.”

The Calcutta High Court took a simi-
lar view of the law in the case of Km-
peror v. Joggeshu Mochi (7). The sec-
tion corresponding to 8. 520 of the Pre.
sent Code, and the Code then in force was
S. 419, and Anslie, J., remarked :

“The words “Court of appeal” in that sec-
tion are nob necessarily limited to a Court
before which an appeal is at the moment pend-
ing. Ii may very often happen, as in this
case, that the question of the propriety of an
order under S. 418 for the disposal of any pro-
perty produced before the Court may in no way
concern the convicted person, and we think it
unreasonable to put such a construction on
S. 419 as shall make the power of the Judge to
modify, alter or annul a Magistrate’s order
affecting one, confingent on the accident whe-
ther person has or has nof chosen to appeal.”

It appears.therefore, that the narrow
interpretation of the terms of 8. 520 ad-
opted in-the recent rulings of the High -
Courts of Bombay and Allahabad is not
the view that has been taken by the IHigh
Courts of Madras and Calcutte and that
the decision of a Bench of this Court in
Nga Po Chit's case (1) is supported by
previous judicial decisions. We agree
generally with the reasoning of the late
Ma Oung, J., in Nga Po Chit’s case (1).
We see nothing in the terms of S. 520 of
the Code justifying the view that the
words ‘‘Court of appeal” in that secSion
mean only a Court to which either of the
parties to the criminal case -has appealed
or could appeal. Without the-section, -
when a party to a criminal case has ap- -
pealed, thé Court of appeal would have
ample power t0 pass the necessary orders
under S. 423 of the Code. Similarly it
seems to us that the words “Court of:
revision’’ cannob be iuterpreted in. the
narrow sense suggested. The High Ccart
in dealing with cases in revision has » m-

(6) {1886} 9 Mad. 448,
(7) [1877] 8 Cal. 879,




1828

ple power under the provisions of S. 439
to pass orders as to the disposal of pro-
perty in tases which may come before i
in revision and the provisions of 8. 520
are unnecessary to give it this power.
All First Class -Magistrates are sub-
ordinate to the Disbtrict Magistrabe of.the

District, and either the gessmns: Judge.

or the Dlstnct Magistrate can under S.
485 call for any proceedings of any in-
ferior eriminal Court in revision. The
Sessions Judge and the District Magis-
trate are therefore both “Courts of revi-
sion”” with regard to the proceedings of a
First Class Magistrate within their ter-
reborial iurisdiction. Their jurisdichion
is a concurrent one as it is in the case of
revisional powers generally, and it does
not seem to us that their jurisdiction in
the matter is in any way dependent on

the question whether an appeal has been.

filed or could be filed, against the original
order of acquittal or conviction in the
case concerned. We therefors, answer
'both the questions referred in the affirm-
la.bive.

D.D. Questions answered.

* A I R 1929 Rangoon 99
RournEDpGE, C. J., AND BROWN, J.

T. B, Gopala,swa,my le?a,.j—*Ap‘)al-
lant.
V.
I’ B. Meenakshi Ammal and another—
Respondents.

Civil Mise. Appeal No. 69 of 1928, De--

cﬂed on 4th January 1929.

¢ Succession Act (1925), S. 218—Member
of join‘: Hindu family is not as such entitled
under S, 218 tc administration of estate of
its deceased member—S. 250 has no appli-
cation—Succession Act (1925), S, 250,

A member of an undivided Hinda family
during his life is enbitled to the beneficial
interest in the family estate, bul on his death
that inbteresh immediabely ceases, and the
whole beneficial interest in the estate belongs
to the obher members of the family. A mem-
bev of » joint undivided Hindu famiiy there-
fore is not as such a person entitled under
S. 218 o an :ndministration of the estate of a
dece 3,~ed member of the family: 4.1, R. 1923
Pat. 95; 56 1. R 1913 and-4. . B. 1924 Rang,
329, Re on; 250 hag also no application in
sueh 2 eass. (P10201, 21

Cayengar and Tambi—Tfor Appeliant.
Hay and Sastri—fcr Respondents,

Juagmeni.—The properd tv in dispute
in the presen$ case is bhe estabe of one

GOPALASWAMY v, MEENAKSHI AMMAL
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Tanjore Ramaswamy Massilamany Pillad,
deceased. The appellant Tanjore Rama-
swamy Gopalswamy Pillai applied on the
original side of this Court for Lietfers of
Administration to the estats of the de-
ceased on the ground that he was the
brother of the deceased, that they formed:
between them a joint undivided family
under the Hindu law and that he was
therefore the only heir and legal represen- -
tative -of the deceased. The deceased
left surviving a wife, Meenakshi Ammal
the first respondent and a daughter
Padamabhai, the second respondent. The
two respondents opposed the application
for Letters. They denied that the appel-
lant and bis brother formed a joint un-
divided Hindu family.

Issues were framed, and a large amount
of evidence was recorded bub the case was
decided on a poinb of law. By consent of
the parties a preliminary issue of law
was fixed:

“Can Letters of Administration be granted
o the surviving member of & joint Hinduw
family in respect of the property of: tha.t
family’’?

The learned trial Judge was of opmlon
that under fhe Mitakshara School of
Hindu law, to which the parties belong,
the property of ajoint Hindu family.
passed on the death of one of the members
not by succession, but by survivorship
aad that the surviving member of a
family was not an heir to the de-
ceased, and was therefors not a person
to whom Lietters of Administration could
be granted. .

The learned Judge did nob deal in his
judgment with special cases in which the
general rule as o the grant of Lietters is
not followed. His finding was merely to
the effect that in such a case, the surviv-
ing member of o joint family was not a
person tc whom Lietfers could be granted,
under the provisions of 8. 218, Succession

Act. The soction lays down thatb:

“If the decoased has died intestate, adminig-
fration of his estate may be granted to any
person who according to the rules for the dis-
tribution of the estate applicable in the cace
of such decsased, would be entitled to the
whole or any part of suoh decozsed’s estate.”

A large number of decided cases have
been cited to us on the subject. The
majority of these cases deal with the
question of Court-fees payable on the
gmnt of Probate or Lebters of Adminis-

rablon and are nobt bthersfore directly
ampnc able to the point ab issue in the
present case.
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Tn In the goods of Pokurmall Augur-
wallak (1), an application was made for
probate of the will of a Hindu who was
governed by the Mitakshara law. During
his life, the testator had purchased cer-
tain property oub of the income of the
ancesbral estate. It was held that, al-
though the property vested in the mem-
bers of the joint family as tenants-in-
common it vested in them as trustees for
all the coparceners and that. all the pro-
-perty surviving in the estate of the de-
ceased was property held by him in trust
and therefore not liable fo duty. In the
matter of Dasw Manavale Chetty (2) a
different view as to the payment of
Court-fees was taken. In that case the
deceased died intestate and Lietters of
Administration was applied for. It was
held that Court-fees must be paid oa
the share which the deceased was en-
titled to claim by survivorship. In
the case of Kashinath Parsharam v.
Gouravabai (38), an application was made
for the will of a joint Hindu family and
it wais claimed that Court-fees were not
payable.” It was held that what had to
be looked at in such cases was the estate
actually specified in the will and not the
estate which could legally be disposed of
by the will. It was therefore held that
the full Court-fees were payable. In
Keshavial Punjalal v. Collector of Ahme-
dabad (4) the question was whébher
Court-fees were payable on'an applica-
tion for Letters of Administration. In
that case it was held that where an
astate consists of a shara of a Hindu
joint family property no Coult fees were
payable.

In all these cases the sole guestion for
decigion by the Court was as to whether
Court-fees “vere or were not payable. In
no case had there been any opposition
$0 the grant of Probate or Lietters of
Administration. In the matter of Dasu
Manavala Chetty (2) Miller, J., did state
m his judgment:

“I have no doubt that the appellant,is, a
person to whom DNebters of Administration

may be granted under 8. 23, Probate and Ad-
winisbration Act."

But this point was noﬁ really a pomt

(1) {1896} 28 Cal. 980=1 C. W. N. 81.
(2) {1910) 83 Mad. 93=24 I.C. 1064=19 M.

L. J. 591,

{3) [1915} 89 Borm. 245=28 1.C, 478==17 Bom.
L, R. 169.

{4) A, I. R, 1924 Bom‘ 928==48 Bom, 75
{F.B.).
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for decision in the case and was dealt
with very shortly.

We have been referred to thé dictum
of the Privy Counecil in the case of Bris
Narain v. Mangla Prasad (o) At p. 108
of 46 All.) of the judgment in that case

their Lordships averred:

““It is true that the point was not achually
taken so far as appeays in any of these cases
but when a long series of cases oxtending over
a long period of time, when parties were re-
presented by eminent counsel are decided in o
way, where if a plea which was evident had
been taken and upheld, the decision would
have been -the other way, there arises an irre-
sistible conclusion that the plea was not taken
because it was felt £o be bad,”” .

It is -suggested that, as in all these
cases, which were decided under the
Court-fees Act, Probate or Letiters of
Administration were actually granted
and no objection was raised to their
grant, the cases are all in favour of the
view that the grant of Probate or Lietters
could legally be made. We do not think
that there is very much force in this
suggestion. In none of these cases cited,
does it appear to us that there was any
one interested in opposing the grant of
Probate or Lietters. In no case were the
parties represented by eminent counsel,.

" whose cases would have served by raising
a plea that the grant of Letters or Pro-
bate could not be made.” We do mnob
therefore think that these cases are of
very much assistance to us for the deci-
sion of the present cage. '

A case which appears to us to be more
velevant is that of the Bank of Bombay
v. Ambalal Sarabhai (6). In that easo a
suit was filed by the son of a deceased
Hindu, with whom he was joint and un-
divided against the Bank of Bombay to
have certain shares in the Bank trans-
ferred to his name, from that of his
father as the sole surviving coparcener.
Under S. 23, Presidency Banks Act 1876,
when by the death of any proprietor or
shareholder his stoek or Bhares shall
devolve on his legal representative, the
Bank shall not be bound 60" recognize
any legal representative of such proprie-
tor or shareholder, other than a person
who has taken out from a Court having
jurisdiction in this behalf probate of the
will ov Letters of Administration to the
estate of the deceased. TI6 was conbeded
on bona,lf of the Bank “that under . his

(o) A I R. 1924 P.C. 50=46 All. 95 ~%% 4, A.

128 (P.C.).
{G) (1900] 24 Bom, 850=2 Ben. Ti. R, 07,
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-section they wers nob bound o recognize
the plaintiff, unless he took out Liebbers
of Administration. The trial Judge held
that the property of a joint undivided
Hindu family did not on the death of
.2 member of that family devolve on
‘his legal representative, and thab
‘this section was therefore no bar to the
bringing of the suit. Bub on appeal this
view of the law was held to be incorrect.
In the course of the judgment in the ap-
mpeal Court which was delivered hy Jen-
kins, C. J., the following passage oceurs :
“It is said that inasmuch as the beneficial
‘interest in the share passed by gsurvivorship,
“the share would not according to the words of
‘the section, vest in the execubtor or adminis-
frator. - Bub this argument is founded on an
. -ohvious fallacy, it confuses the legal title and
‘the benefieial interest, and assumes thai be-
.causo the honeficial interest has-survived, the
legal title must follow suit. But as I have
pointed out, it is with the legal title alone that
we are concerned, and that has not survived.
"We have not at. present to consider in what
way representation should be taken out or
what duby should be paid ; it is sufficient to
hold, as in my opinion we should, that the
.present is a cass in which 8. 28, Presidency
Banks Act, applies, and that, if the Bank so
requires, Probate or Letters of Administration
must be produced.”’ ’
~ There is no direct fiinding here on the
.question of law now before wus. although
difficulties might well arise out of this
deecision in the case of & joint Hindu un-
. divided family,  if the surviving mem-
tbers of the family were not competent
to take out Lietters of Administration.
The difference here is pointed out bet-
ween the legal title and the beneficial in-
:terest and it may be argued on behalf of
the appellant that, although the benefi-
.cial interest in the property passes by
-survorship, the legal title vests in the
Jegal representative of the deceased. It
-does not seem to us, however, that this
would help the appellant in the present
.case. It may be a good argument in
favour of the view that Letters of Ad-
ministration can be taken out in respect
.of an undivided joint Hindu family estate,
But it by no means necessarily follows
that o surviving member of that joinb
Taunily is one of the persons entitled to
‘Lietters.
Three cases have been ecited tc us,
which directly cupports the view of law
- t-.gken by the trial Judge. In the case of

1.0l Kwnar v. Mt Munabat: Kumary

{5 16 was held that a member of a joing
{7) A I R. 1923 Pat. 96,
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Hindu family could not apply for Letters
of Administration to the estate of the de-
ceased member of thatfamily. The judg-
ment of the Court in thab case is very
short and it does not seem tc have been
reported in an official report of the Court.
A similar view was, however, taken by the
original side of this Court in Ramagire
Guruveya Naidu v. Govindammah (8).
In the courze of his judgment in thab

ease Beasley, J remarks,

“In this case, according to Mr. Naidu the
property is the property of the joint Hindu
family and he is not claiming therefore any
property of the deceased but is disputing his
right to deal with his property as his own. He
has not therefore such an inbterest in the
estabe of the deceased as entitles him either
to oppose a grant of Letters of Administration
to the alleged son or himself to ask for Letters
of Administration.”

And a similar view was taken by the
Chief Court of the Punijab in the case of
M¢. Uttam Debi v. Dina Nath (9). It
appears therefore that such direct aubho-
rity as there is on the point before us for
decision supports the view taken by the

1earned trial Judge.

The only person entitled to the grant
of Lietters under S. 218, Succession Act, is
one, who aceording to the rules for the
distribution of the estate applicable in
the case of such deceased, would he en-
titled to the whole or any part of the
such deceased’s estate and the question is
whether the surviving member of a joint
undivided Hindu family is entitled to any
part of the estate of a deceased member
of that family. The view taken by the
Chief Court of the Punjab, and by Beas-
ley, J of this Court in the two cases %o
which we have referred was that the
surviving member would not be entitled
to the whole or any part of the deceased’s -
estate, because on the death -of the de-

- eeased no estate in the joint family pro-

perty remained in him at all, such estate
a8 he had previously held passed at once
to his survivors on his death. )

The general prineiples applieable in
Hindu Law in such cases arc explained
in Mayne's Hindu Law, S. 246 :

“There is no such thing as succession pro-
perly so-called, in an undivided Hindu family.
The whole body of such family consisbing of
males and females, constitute @ sorb _of sor-
poration, some of the members of whnch. a.
coparceners, that is, persons who on parhtlpn
would be entitled tc demand a share, while
others are only ensitled o maintenance. In
Malabar and Canara, whers parbition is not

{(8) A. 1. R, 1924 Rang. 229.

{(9) (19197 56 P. B, 1919=51 1. C. 651,
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allowed, the idea of heirship would never
present itself to the mind of any member of
the family. HWach person is simply entitied to
reside and be maintained in the family house,
and to enjoy that amount of affluence and
consideration which arise from his belonging
to a family possessed of greater or less wealth.
Ag he dies oub his claim ceases, and as others
ars born their claim arises. Bub the claims of
sach spring from the mere faet of their en-
trance into the family, nob from their taking
the place of any particular 1nd1v1dua1 deaths
may enlarge the beneficial inferest '"of the
survivors, by diminishing the number who
have a claim upon the common fund, }ust
as birshs may diminish their interest bv in-
creasing the number of claimants. But al-
though the fact'that 4 is ths child of B in-
troduces him into the family, it does not give
him any definie share of the property, for B
himself has none. Nor upon the death of B
does he succeed to anybhing, for B has Isff
nothing behind to succeed. to. Now in every
part of India whers Mitakshara prevails the
position of an undivided family is exactly the
same, except that within cerbtain limits each
male member has a right te claim partition, if
he likeg. Bub until they elect to do so, the
property continues to devolve upon the mem-
bers of the family for the time being by sur-
vivorship and not by succession.”

We do not understand the correctness of

member of an undivided Hindu family
during his lile is enfitled to the bene-
ficial interest in the family estate, but
on his-death that inferest immediately
censses, and the whole beneficial inferest
in the estate belongs th the other members
of the family. 'I'here is no succession to
the deceased’s estate, because he has lef
nothing to suecceed to.. No parb of the
joint family ostato is thorofors tho do-
ceased’s estate within the meaning of
4, 918, Succession Act, and it therefore
“1seems to us to follow that a member of a
joint undivided Hindu family is not as
such’'a person entitled under S. 218 to an
administration of the estate of a deceased
member of the family. It may be as
sugde%ed by the judgment of Jenkins,
C. J., in the case of Bank of Bombay V.
Ambalal Sarabhai (6) that there is no
certain legal title of thedeceased which
remains in existence after his death ard’
vests in his legal representatives. But if
that is so, it is not a member of the
family esbate who obtains that tifle as
- such but his heir, and we do nobt under-
sband 1% o be disputed tnat for the pur-
poses of the Succession Act the heir in
the present case is the wido‘w or his
daughter and not the appellant. If there-
 fore there ig & legal title still surviviag,
that is nob-property to whish the appel-
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lant as a member of the joint undivided
family is entitled, we are therefors of
opinion that the geuneral question has
been correctly answered by the learned
trial Judge. -

It has been suggested that even though\
we hold that the appellant is not enbltledl
to Listters under 8. 218, his claim should
nevertheless be considered under 8. 250
or 254.8. 250 hardly seems to us to be ap-|’
plicable to a case of the present kind. It
may be that the appellant could have
made oub a case for the grant of Letlers
of administration under 8. 254. 1t is
pointed out to us on behalf of the res-
pondents what the appellant really wants
to claim is entirely opposed to the in-
terests of the estate of the deceased. Hae-
claims that the property is his and does.
not belong to the estate at all.. If that
be g0, thére are obvious objections to his-
being made the legal representabive of’
the deceased. It is possible that circum-
stances might arise. in which it would
be necessary to override these objections.
and grant of Lietters of Administration to- .
the survivor of a joint family, but it does-
not seem that these questmns properly
arise in the present case..

The application for LeH;ers was elemrly
filed under the provision of 8. 218, Suc-
cession Act. The appellant. claimed to-
be entitled to administration of the-
eslute’as of vight. Ife did not elaim that
such special circumstances existed that
tho ordinary rulo should not bo followod
and that 8, 254 should be applied. The-
case in the trial Court appears to have:
been decided by consent on - the issue of’
law, which was framed. and we do nof
think that the appellant should be al-
lowed to make out & fresh case for him-.
self now.

The resulf is that we see no sufficieut
reason to interfers with the orders pagsed
by the trial Court and we digmiss %he:
appeal with costs.

R.K.
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Full Bench A
RoTTLEDGE, C. J., CARR AND
- Brown, JJ.
Commissioner of Income-tax
7.
Chan Lo Chwan— Assesses. ]
Civil Misc. Application No. 18 of 19:'8,
Decided on 18th February 1929.
{a) Income-tax Act, (11 of 1922), S. 66—
High Court cannct interfere with findiag of

Appeal dismissed.
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fact regarding completeness or genuineness
- of statement.

Whether a statement given by the accused
is incomplete and fravdulent or nos, is a
guestion of fach for the determination of the
Income-tax authorities and not a quesbici on
which High Court can interfere. [P 103 0 1,2]

R % (b) Income-tax Act (11 of 1822), 8. 13
-—Acgsessee not making honest statementi—
Raadom assessment.can be made.

If an assesses does nos choose to make 'an
honest stefement of account, so that fhe
-wmounts of profits may be strictly determined,
he cannot complain if a random assessment is
made upon him: Macpherson v. Moore, 6 Tax
“Cases at pp. 114, 115 Rel. on. [P 103 0 2]

3% {c) Income-Tax Act, (11 of 1922),
S. 23 (2)—Income-tax cfficer not satisfied
sthat statement is genunine or complete—
Notice stating particulars and grouads of
-objections should erdinarily issue —Assessee
persistently making false returns—Such
anotice is not obligatory.

In an ordinary case, particulars in respect
of which and the ground on which the
Income-tax officer thinks that the statement

was either not genuine or complete oughs to.

‘e given in a notice, espscially in cases where
‘she objection is that the accounts are in-
‘somplete. Bubt where the finding is thab the
accounbs of the assessee in previous years as
well as in the current year were not genuine
‘but merely cooked for Income-tax purposes,
‘the Income-tax officer is under no..obligation
-gither -in law or in common fairness to seb out
:all the reasons which led him fo come to such
3 conclusion. [P104C1)
Govt. Advocate—rtor Commissioner.
Cowasjee & Daniel—for Assessee.
Judgment.—In compliance with an
.order of this Bench, in Civil Miscellane-

ous Case No. 13 of 1928, the Commis-

sioner of Income-Tax, Burma has -stated
a case on the following points-of law:

Can an Income-Tax Officer having rejected

the accounts of an assessee as not being
@enuine proceed to make an assessment (1) on
insufficint material and (2) without giving
notiice of his dissabisfaction to the assessee
-under 8. 23 (2) of the Act ? ,

In his statement of the case, the Com-
missioner reviews the circumstances at-
tending the. assessment of the present
resnondent, since the year 1922-23.
From this, it appears that the accounts
ab any rate since the year 1924.25 have
been rejected as incomplete and fraudu-
lent and merely made up for Income-Tax
purposes. The Commissiocaer sets oub
the grounds on which the Income-Tax
authorities were satisfied that the state-
ment of account was. incomplete and
fravdulent and w3 consider that they had
gor.d grounds for forming such an opi-
;piyn. Whether the statement is incom-
iplev. «nd fraudulent or not is a question
‘of fact for the determination of the

COMMR. INGOME-TAX v. CHAN LO CrwaN (FB)
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Income-Tax aubhorities and nobt a ques-t
tion on which this beanch can interferel
and indeed from the wording of the re-
ference this seems to be taken for granted
as it assumes that the Income-Tax Officer
was within his rights in rejeching the
accounts as not being genuine.

The first question then is: Can he
proceed to make an assessment on insuffi-
cien material 2 We think on this point
the quotations which the Commissioner
has made from the case of Macpherson &
Co. v. Moore (1) are very much %o the
peint. In that case, no doubt MacPher-
son & OCo., had failed o make any
return but we quite fail to ses why
a party who has made a false return
should be in a befter position than one
who hag failed to make any return.
Mr. Cowasjee urges that 8. 13 ouly applies
to the mebhod and does not empower the
Income-tax authority in any way. We
cannot. see any such limitation in the
words of the proviso, which runs ag-

follows :. _—
‘* Provided that if no method of accounting
has been ragularly employed, or if the method- -
employed is such fhab in the opinion of the
Income-tax Officer; the income, profits and
gains cannot properly be destected therefrom,:
then .the computation -shall be made on such

basis and in such manner as the Income-tax -

Officer may determine. *’

In this case the Income-tax Officer
clearly considered that the income, pro-
fits and gains could not properly -be detec-
tied from the respondent’s statement, since
he decided that that statement was not
genuine. He was consequently entitled
to adopt whatever method he thought
best. Adapting the words of the Liord
President in Macpherson’s case already
alluded to :

~“If Chan Lo Chwan does not choose to
make an honest statement of account, so that
the amounts of profits may be strictly deter-
mined, he cannot complain if a random assess-| .
ment is made upon him by the Crown. »’

For years, according to the Commis-
sioner the firm has made defective and
dishonest returns for the purpose of in-
come-tax, and it is to be hoped thai it
will at last dawn upon them that honesty
is the best policy and that this Court
will not aid them in reducing the ad-
ministration of the Income-tax law to a
nullity, .

The second question in the reference is:

‘“ Can the Income-tax Officer make an assess-
ment without giving notice of his dissatisfac-
tion $o the sssessee under S. 23 (2) of the Act?**

(1) [1918-16] 6 Tax Cases at pp. 114 & 115,
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On $his point the Commissioner states
that bwo notices were issued under S. 25
{(2) and also an informal notice requiring
the assessee’s atbtendance. The assessee
was examined on two oceasions and his
statements were recorded. He admits
that the assessee was nobt guestioned on
the specific points which form the grounds
for the officer rejecting the accounts. The
controversy on this point seems %o come
to this : For tho assessee it is urged thatb
the Inoome-tax Officer should give him
particulars in respect of which and the
grounds on which he bthinks that the
statement wag not genuine, or on which
it ig incomplete. We may say that there

_is ro such provision in the Act, and that
the Government Advocate’s observation
that it was a matter for the legislature

- rather than the Court seems to be jusbi-

fied. In an ordinary case, we have no
hesitation in saying that such particulars
ought to be given in a notice, especially
in cases where the objection is that the

ccounts are incomplete.
where the finding is that the accounts of
the assessee in previous years as well as
in this year were not genuine but merely
cooked for Income-tax purposes, we do
not consider that the Income-tax Officer
was under any obligation either in law or
in common fairness to seb oub all the rea-

jsous which led him to come to such a

: Jconclusion. We acedrdingly agree ‘with

respect of both gquestions and we order

the respondent to pay the Commissicner’s

costs seven gold mohurs. o
M.N./R.K. Reference answered.
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MaUNG Ba, J.

Ma Than Yin and anothm{—Appell.a.nbs,
v. .
Sena Mohomed—Respondent.

Special Second Appeal No. 412 of 1928,
Decided on 20th . February 1929.

Civil P. C., O. 21, R, 863—After applying
for removal of attachment, O, 21, R. 63 ap-
plies for declaratory suit, and not Specific
elief Act, S. 42. .

Where a party has applied for removal of
attachment from his shars, the only remedy
left is to file & declarabory suit uunder O. 21,
R. 63 and not & suib under Specific Relief Act,
S.42: A. I. R. 1924 Rang. 42 and 4, I. R. 1926
Rang. 124, Fali, [P 104 C 2]

WA TEAN YIN v. SENA MAHOMED (Maung Ba, J.)

Here, however

the answers given by the Commissioner in- "

. Civil P. C., and- not one under

. had-been a . claim under O. 21, R. 58,
“Civil P. C. the only remedy loft - was to

1928

8. T'. Leong—for Appellants.

P. §. Sen—7for Respondents.

Judgment.—Appellant Ma Than Yin
is the daughter of U. Tha Aung by his
first wife Mo Yin Kywe, and appellant
Ma Than Shwe is the daughtor of U. Tha

Aung by his second wife Ma Thaing Chon:

married Ko Po Min.

Respondent Sena Mahomed obtained a.
decree against Ma Thaing Chon and her
second husband Ko Po Min, and in execu-
tion of that decree attached a house and
site.Appellants claimed that thesaid house:
and site was the hAnapazone of U Tha
Aung and his first wife Ma Yin Kywo
and in Cival Mise. Nos. 18 and 19 of
1926 applied for the releasing of their
shares in that property from attachment:
For Sena Mahomed: it was contended that.

"questions of title ecould not be gone into

in such ecases, but that the claimant’s.
proper remedy was to file a declaratory
suit. By consent the applications were:
accordingly dismissed withoub. costs on:
26th July 1926. Thetwo appellants did. -
not file their declaratory suit (L3 of 1928}
till the 27th January 1928. No conse-
quential relief was asked for. An objec-
tion was raised. on two grounds: (1)
that the 'suit was fime barred under:
Art. 11, Lim. Act and (2) that the siit
was not mainbainable, as no consequen-
tial relief was asked for. The Township
Judge overruled both the objections.
The Additional Distriet Judge took a.
different view. He held that the suit.
must be treated as one under O. 21, R. 63
S.49,"
Specific Relief Act, and that Art. 11,
Lim. Act should be applied. ' '
Had appellants not applied for removal
of attachment frorn- their shares, they
would have been at liberty to bring a suit
under S. 42, Specific Relief Act, as they
would then.be claiming a declaration of:
their own right to properfy. Since trere

file a declaratory suit under R. 68, of that
order. This view is supported by Pya,
On Mgv Mo Hlo Kyu (1) and K. B. N.:
A. Firmv. Po Thein (2).

The decision of the Distriet Court was.
correet and this appeal isaccordingly dis-
missed with costs.

P.I/RK.

Appeal dismissed

(1) A. T, R.19%4 Rang. 491 Rang. 481,
(2) A.1L R. 1928 Rang. 124==4 Rang. 22
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Browx, J.
Lan Tin Nga,n;Applica.nt.

v.
Ma Mya Kyin—Respondent.

Civil Revn. No. 152 of 1928, Decided.

on 6th February 1929, against order of
Dist. Judge. '

=k (a) Civil P.C., O, 43 (1) (w)—Appeal
must be confined to grounds allowed under
R.7,0. 47, .

Although an appeal lies against an order
granting a review application that appeal-can
only be entertained on one of the grounds seb
forth in R. 7, 0. 47: A. I. R. 1927 Lah. 435;
41 Cal. 746; A.I. R. 1928 Rang. 177, Foll.

[P 106 C 1]

(b) Civil P. C,, 0.47, R. 7—Scope—Allow-
ing appeal on any other ground is acting
without jurisdiction and is liable to be set
aside in revision.

The contention that if the Court wrongly
applies the provisions of R.1, the Court has
acted in contravention ot the provisions of
RB. 4 cannob be upheld if affer bearing in mind
provisions of R. 1 the Court is of opinion that
the application should. be granted, the grant-
ing of the application.is not in contravention
of the provisions of R. 4 even though ths Court
has taken a wrong view as to the meaning of
R.1. Order allowing appeal on any other
ground is acting without jurisdiction and is
liable to be set aside in revision.

[P106C2; P107C1)

P. B. Sen—for Applicant.

B. K. B. Naidu—for Respondent.

Judgment.—The petitioner Lan . Tin
Ngan brought a suit against the respon--
dent as legal representative of her de--

ceased husband Maung Po Tu for posses-

sion of ceriain property. The suit was
dismissed :by the trial Court, and the

petitioner then filed an application for
review of judgment.  This application
was allowed ‘by the trial Cours. The
respondent appealed to the District Courb
and that Court holding that no sufficient
cause for review had been established seb
asics the order granting the review. The
petitioner now seeks to have the District
Judge’s order set aside: in revision; and
the main ground taken is that the order
was passed without jurisdiction. '

Under the provisions of R. 1 {w), O. 43,
Civil P. C,, an appeal lies from an order
under R. 4, O. 47 granting an application
for review.
that an order granting an application
m:sy be objected to on the ground that
tho application was :

“{a) in contravention of the provisions

of R 9
1929 R/14 & 15
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But O. 47, R. 7 provides-
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(b) in contravention of the provisions of
R. 4, or

(¢} after the period of limitation prescribed
therefor and without sufficient cause. -

Such objection may be taken af once by an
appeal from the order granting the application
or in any appeal from the final decree or ordexr
passed or made in the suit.”

It is contended on behalf of the peti-
tioner that O. 43, R. 1 (w), must be read
with R. 7, O. 47, and that an appeal
against an order granting an application
for review only lies on one of the grounds
sot forth. in R. 7. The authorities are
not unanimous on this point. But with
the exception of the High Courb of Bom-
bay, the general consensus of opinion ap-
pears to be in favour of the view now
urgel on behalf of the petifioner.

A number of cases have been cited o
me, bub the case in which the mafter has
been most fully discussed is perhaps the
case of Sikandar Khan v. Baland Khaw
(1). It was there pointed ot that if an
unrestricted right of appeal lay under
0. 43, the provisions of R. 7, as to the
grounds on which an order granting a

review could be objected to were unneces-

sary, and it was held that if the two
rules were read together there was no
necessary inconsistency. R. 7 lays down
that the objections referred to therein
may be taken either in an appeal from
the order granting the application or in
any appeal from the final decree or order
passed or made in the suit, and the pre-
sumption to be drawn from these provi-
sions is thab the legislature intended that
in any case where such objection was not

‘taken the order granting the review
should be final.

In the Code of 1882,
there was no section corresponding to

R.1(w), O.43 and had the legislature

intended by the new Code of 1908, to
modify the law as previously laid down
in R. 4, O. 47, they could easily have
done. so, by amendment of that rule. The
earlier rule in the present Code allows
an appeal against an order granting the
review, but the latter rule while still

- allowing an appeal lays down that in that

appeal certain specific grounds may be
taken. It does not seem to me that there
is necsssarily any inconsistency between
these two rules. The restriction on the
right of appeal contained in R. 7 applies
not only to an appeal from the order
granting the review application, buf also
$o an appeal from the final decree or order
(1) A, I, R, 1927 Liah, 435=8 Lah, 617.
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passed or made in the suif, and the effect
of the rule is that subject to the specific
grounds which may be taken by way of
appeal under that rule the order granting
the review a,pphcatlon is final. The ap-
peal which is allowed in the earlier O. 48
must be treated as subject o bhls spemﬁc
provision of this rule. )
The same view of the law was fiaken
by the High Court of Calcutta, in the
case of Hari Charan Saha v. Baran
‘Ehan (2) and a number of other autho-
vities to the same effect are quofed in
Sikandar Khan's case (1) The High
Courts of Madras, Allahabad, and Patna
have decided in the same way and the
decision of the Bombay High Court to
the conbrary does not appear to have been
_ published in the official reportsof that
Court. My brother Carr expressed him-
self in favour of this view of the law in
the case of A. T. K. P. L. M. Muthu
Pillay v. Lakshiminarayon (8). Iam of
opinion that the contention of the peti-
tioner on this point must be upheld, and
that although an appeal lies against an’
order granting a review application that
appeal can only be enfertained on ons of
the grounds set forth in R. 7, O. 47
Civil P.C. - ‘
It is suggésted on behalf of the respon-
dent that even if thig visw of the law be
accepted, neverthelesy the words in R. 7
““in- contravention of the provisions of
R. 47 are sufficiently wide to cover any
objection taken under the provisions of
R. 1. 1 find myself unable to accept this
suggestion. No authority has been cited
in favour of it, and it appears to me to
be against the clear wording of the rule.
R. 4 (1) need not be counsidered, that
merely deals with the rejection of an ap-

plication. R 4 (2) lays down that :

“where the Court is of opinion that the
application for review should be granted, if
shall grant the same, provided that

(2) no such apphcahon shall be granted
without previous notice to the opposite party,
o enable him to appear, and be heard in sup-
port of the decree or order, a review of which
is applied for and

(b) no such application shall be granted on
‘the ground of discovery of new matter or-evi-

* _dence which the applicant alleges was nob

within his knowledge, ot could not be adduced
7 him when the decree or order was passed ot
made, without strict proof of such allegabion.™
The suggéstion is that, if the High
Court wrongly applies the provisions of
R. 1, the Court has acted in contraven-
{2) [1914] 41 Cal. 746==325 1..C. 908. .
(3) A. L R. 1928 Rang. 177=6 Rang. 254,

LAN TiN NGAN v. MA MyA KyIiN (Brown, J.}

‘meaning of R. 1.

. r . . e .
. grounds on which' review was asked for
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tion of the provisions of R. 4. Buf I am]
unable to see how this contention can be
apheld. Under R. 4 (2) if the Court is
of opinion that the application for re-
view should be granted, it is bound fo
grant the same. In desiding whether the
review should be granted, the Court must
bear in mind the proviso of R.1. Butb
if after bearing in mind these provisions|
the Court ig of opinion that the applica-
tion should be gramted, the gransing of
the application is not in confravention of
the provisions of R. 4, even though the
Court has taken a wrong view as to the
There ¢an be no doubt
in the present cage, thaf the trial Court
was of opinion that the application for re-
view should be granted. There was there-
fore no contravention of the first part of
Cl. 2, R. 4, and the only way in which
the provisions of this rule could have
been-contravened would be by confraven-
tion of the provisions sgpecificially  laid

~down in the proviso o fhe rule.

The other grounds under which objec- -
tion may be taken are:

(a) that the a‘pphca,ﬁxon was in contra-
vention of the provisions of R. 2,

that is to say, that -if the applica,tion, .
was made to a Judge other than the Judge
who passed the order sought o be re-
viewed, it can be made only on cerbain
restricted grounds. The application in

‘the present case was made to. the Judge,

who heard the ¢ase, and -an objection on
this ground could not have been taken,
nor was there any suggestion that the
application for review was mad. after the
expiration of the period of limitation pre-
geribed thevefor. The District Judge had
therefore jurisdiction fo entertain the ap-
peal only on the ground that one.of the
provisions of R. 4 had been contravened.

It is not suggested that proviso (a) has
been confravened, or that the opposite
party was not served with a notice of the .
application, nor was the application for
review granted on the ground of diseovery -
of new matber or evidence. One of the

was that the applieant had been unable
to produce a cerbain sale-deed at the
hearing, but it was not on that ground
that the applicabion was granted. The
lsarned Judge held that he had beer in
error in deciding the suit without eccn-
gsidering the admission in argament on
behalf of the defendant that the land had
been adjudged in other litigation to be-



1929

Yong to the plaintiff. The learned Judge
finally says: ’

- “A review of judgment may be granbed for
the ends of justice, where there is an error of
law on the face of the judgment, or whenever
%he Court eonsiders that it is necessary o cor-
rect an evident error or omission whebther on
sny ground urged at the original hearing of
the suit or not. In the present case I do not
$hink the applicant Was given a fair chance to
prove his case and in order to meet the ends
-of justice, I am of opinion that the application
‘for review of judgment should be granted.”

This may not have disclosed sufficient
veason for granting a review under R. 1,
‘but it is elear that it was not on the ground
-of discovary of new matter or evidence
which the applicant alleged could not
‘have been adduced by him when the ori-
:ginal decree was passed, that the applica-
tion was allowed. The District Court
-set aside the order granting the review,
‘because it held that the reason for which
‘the review was granted was not sufficient

reagson within the meaning of O. 47, R. 1.

In dealing with the appeal that Court

was not eonsidering any objection that

could have been taken raised under the
jprovisions of R.7 and the Court was
itherefore in my opinion acting without
jurisdiction in setting aside the order
!granting the review.

I therefore set aside the decree of the
lower appellate Court, and restore those
of the trial Court granting the review.
‘The respondent, Ma Mya Kyin, will pay
$he costs of the petitioner, Lian Tin Ngan
dn this Court and
Advocate’s feein this Court to be two
gold mohurs.

AN

V.M. R. V, CHETTYAR FIRM Vv

Revision allowed.

P ——.
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CHARI, J.

V. M.R.V, Chettyar Frrm—Plaintiff.

V.
Asha Bibi and others—Defendants.

Civil Suit No. 856 of 1928, Decided on
25th January 19929.

(a) Mahomedan Law—Heirs in possession
only mortgaging deceased’s property—Debts
beneficial to estate—Mortgage would bind
all heirs. ' :

The heirs of a decsased Mahomedan ac-
tually in possessior of his properbty can create
2 v-.lid morbgage of the property which would
bi:d all the heirs, if the money is borrowed
for purposes necessary or beneficial to the
astate, - - [P 107 C 2]

f:'f (b) Transfer of Property Act, S. 59—
Title-deeds alrzady in creditor’s possession

in the District Court. .

Asma Bis1 (Chari, J J Rangoon 107

continuing to be held as security for further
loan—Equitable mortgage is created by
constructive delivery,

Where title-deeds already in the possession
of the creditor are agreed to be held by him as
security for further advance, there was con-
structive delivery of the title-deeds which
would be sufficient to create a valid equitable
mortgage : 25 Cal. 611 andgEx parte Kensing-
ton, (1818) 2 V. & B. 83, Rel.on. [P 108C 2]

Aiyanger—ifor Plaintiff.

Rauf and Ganguli—for Defendants,

Judgment.—This is a suit by the
plaintiff Chettyar firm to enforce an
equitable morfigage alleged to have been
created by four persons one of whom is
personally a party and the others, repre-
sented by their direct or indirect legal
representatives of the persons who had
execubed the note, are Shaik Ali Maho-
med, a pabternal uncle of one Shaik
Ismail, Ameerana Bibi, the mother of
the said Ismail, Sahara Bibi, a widow of
the said Ismail and Shaik Ahmed, an-
other paternal uncle of the same person.
These four persons are undoubtedly heirs
of Ismail and entitled to a fairly . large
share in his estate.

Ismail died on 6th May 1923. On
2nd June 1923 all these persons executed
a promissory note for Rs. 1,000 in favour
of the Chettyar. The promissory note
recites, what I have no doubt is, the
fact that the amount was borrowed for
the funeral and only the 40th day feed-
ing expenses of Shaik Tsmail. '

It is alleged that there are cerfain.
other heirs who have not been -made par-
ties to the suit. There are rulings both
of this Court and of the Indian High|
Courts, which show that the heirs of a
deceased Mahomedan actually in - pos-
session of his property could create a
valid mortgage of the property, which
would bind all the heirs, if the money
was borrowed for purposes necessary or
beneficial to the estate. If, therefore,
the money had been borrowed for that
purpose, the transaction would bind the
other heirs; but unfortunately they
have not been made parties to this suit,
and the learned advocate for the plain-
tiff doesnot want leave to amend the
plaiat or make them parties so as to
bind their interest. Their interest,
whabever it might be, will, therefore,
not be bound by the decree which will
be passed in this suit. -
~ The suit is defended by -defend-
ant 1, a daughter of Ameerana Bibi,
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Abdul Rashid, son of Sabiran Bibi,
Hajee Munshi Abdul Aziz, husband of
the same lady. Abdul Rahman, the 2nd
husband of Sahara Bibi, the widow of
Jsmail and Amina Bibi, minor daughter
of the said Sahara Bibi. All the per-
sons defending the suit are thus not per-
sons who had executed the promissory
note, but they are legal representatives.

The parties were at issue on many points:

which were not correctly represented by
the issues I had raised.

The execution of the promissory note
and the creation of the equitable mort-
gage weré not admitted. The validity of
the creation of an equitable mortgage
was also denied and a question was also
raised as to whether a sum of Rs.15
was paid on 21st April 1926, as alleged
by the plaintiff. The significance of the
last point.is that T had raised an issue
ag to whether the plaintiff would be
entitled to a money decres if I hold that
there was no valid equitable mortgage.
A question was also raised as fo, if I
held that there was a valid equitable
mortgage and if the security was found
to be insufficient to discharge the debt
what reliefs the plaintiff- would be en-
titled to. '

As regards the first point, I am satis-
fied that these four persons did execute
the promissory nofe. The ‘evidence of
Raman Chettyar, who was the. agent .of
the firm at that time, is quite clear and
I accept his evidence on this point ; and
coupled as it is with the inherent pro-
bability I have no doubt that these four
persons did execufie the promigsory note.
It will also be noticed that Shaik Ali
Mohamed, one of the actual executant of
the note had not defended the suit ; nor
has he given any evidence. _

As regards the creation of fthe equit-
able mortgage, there has been no deposit
of title-deeds. The title-deeds had al-

. ready been deposited by Shaik Ismail in
respect of a debt contracted by him. If
is wileged by Raman Chettyar that these
four persons agreed he should hold the

" title-deeds already deposited by Shaik

Ismail as security for the sum of

Bs. 1,000, which was then being ad-

vanced. Thére can be no doubt that such
an agreement was enbered into. The
entry in the Chattyar's books of that
day’s fransaction in question clearly
shows that he advanced them the money

on the agreement that the title-deeds:

-therefore, essential.
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already deposited by Shaik Ismail should

also be held as security for this further.
advance., I, therefore, hold thab the;.
four executants of the promissory note]
as & matter of fact agreed that the plain-

tiff should hold the sitle-deeds deposited}
by Shaik Ismail as security {for the new!
debt.

Thereal point fér the consideration
and about which there is some difficulty
is' as to the legal effect of such an
agreement. There hagnot been any ac-
tual deposit of title-deeds. The Hnglish
cases which proceed on the theory that
a deposit is a part performance of an
agreement fo mortgage are not very
helpful in acase of this kind where
there is a clear provision in the Act it-
self. . 8. 59, T. P. Act, enacts that
nothing in that section shall be deemed
to render invalid mortgages made in:
eertain towns by delivery to a creditor
or to his agent of documents of title to
immovable property, with intent to cre-
ate a security therein. Three things are:
There must be : (a}
a delivery to a creditor ; (b) of docu~
ments of title, and (¢) with intent to
create a security. If the word ‘* deli-
very " is construed strictly, there hag
been no actual physical delivery in this
case. But this is not necessary, because
there - may be constructive delivery.
In the case of Gerendro Coormar Duté -
v. Kumud Kumari Dasi (1) where a
mortgagor, who had executed a registered
mortgage, agreed with the ~mortgagee
that he should hold the title-deeds al-
ready handed to him as security for a
further advance, Mr. Justice Sale, after
citing the Hnglish case of ex-parte Kens-
ington (2), held that such an agreémens
would create a vaid equitable mortgage.
In such cases it may be assumed that
the parbies agreed to treat the title-deed
as having been handed back to the mort-
gagor and  re-handed to the mortgages.
It will be idle to ‘go through purely a;
form when the agreement itself is quite
clear. I see no objection therefore to
treat such an agreement as & consbrue-
tive delivery of the. title-deeds to the!
creditor. The documents of title in
this case however, are not the documents
relating to the title of actual morbgagor
but documents showing the title of their
ancestor. )

(1) 11898] 25 Cal. 61i=2 C. W, N. 356.

{2) {1813] 2 V & B 83,
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I bad some difficulty as to whether a
delivery of documents of title which do
not show the title of the mortgagor
gould be desmed to ecreate an equitable
mortgage ; but in this case it is quite
-clear that the parties actually intended
‘tocreate an equitable mortgage, which
should affect the estate of Shaik Ismail.
The money was borrowed as'is stated in
the promissory note itself for his funeral
expenses and their intention clearly was
%o create a mortgage which would be
binding on the whole estate, so that
though the document deposited is docu-
ment showing the title of the deceased
‘Shaik Ismail, it was within the compe-
‘bence of his legal representative to re-
<leposit it constructively by entering into
- an agreement to create a security therein.
The intention to create a security is
perfectly clear from the entry in the
Chettyar’s book itself.
The decres in the present suit cannot
bind the interest of the heirs who are
not parties, but as the transaction un-
to bind the
shares of the actual executants of the
‘promissory note along with the shares
of the others, a decree can be made
whieh will bind theirshare in the: pro-
perby.
~ Asregards the payment of the sum of
Rs. 15 the question does not directly
arise now and - will -be only relevant
when after the property having been
sold it is found that the proceeds are
insufficient to pay the decretal amount.
But as all the'evidence has been before
e, I shall shortly give my finding on
$hat point also.

It is alleged that on 21st April 1926
4 sum of Bs. 15 was paid  towards the
promissory note. The. plaint is vague.
It doesnot say who paid this amount
but in answer to the interrogatories ad-
ministered, it is stated that Sabiran
Bibi and Asha Bibi made the payment.
Tt is alleged that the payment made fo
the Chettyar are entered in*a small book
and that this sum of Rs. 15 does mot ap-
pear in that book. But that opens with
Payments of Rs. 68 made towards the
debt of Ismail and was apparently con-
fined to payments of that debt. The
absence of any entry in that book in
respect of this debt does not in any way
derogate from the statement of the plain-
+iff that this sum was received. Ashs
Bibi has given evidence to the effect

U Po Hx1iT v. M@. Bo Gyt

which saved limitation.
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that she has not made any payment of
Rs. 15 directly or indirectly. She ad-
mits, however, that her son used to go
and make payments and that her son
might have paid this amount on her be-
half. If the payment was not actually
made by Sabiran Bibi and Asha Bibi’‘and
if the Chettyar wanted to set up a false
claim, he could easily have stated that
the ,legal representatives of the other
executants and the surviving executant
also made the payment. The sum of
Rs. 15 is entered in the day book of the
Chettyar firm. It is a matter of com-
mon knowledge that it is impossible to
interpolate in the aceount books of the
Chettyar firm except by re-writing the
whole aceount. books. If therefore this
entry were made with fraudulent inten-
tion of saving limitabion, it must have
been made three years before the Chettyar
firm actually filed the suit with an eye
to the fubure. There is no reason to
suppose that the Chettyar firm antici-
pated at that time that it might have to
file a suib after the period of limitation.
The reasonable agsumption is thab ; the
Chettyar firm waited to file the suit for
gSome time because there was a payment
I therefore
hold that the sum of Re. 15 was paid fo-.
wards interest by Sabiran Bibi and.
Asha, Bibi. (The judgment here dis-
cusses evidence and holds  that . the,
sum of Rs. 15 was paid towards in-
terest by Sabiran Bibi and Asha Bibi.
It then™ proceeds.) The point whether
this payment will bind the ofther ex-

.ecubants or not need not be considered

at this stage and can be disposed of
when an application is made for a perso-
nal decree after the sale of the mort-
gaged property. There will -therefore
be the usual mortgage decree in favour
of the plaintiff Chettyar firm with in-
terest. and costs. Six month’s time is
allowed for redemption.
S.N./R.K.
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.OTTER AND PRATT, JJ.
U Po Hnit and another—Appellants.
v.

Mg. Bo Gys and others—Respondents.

Civil Misc. Appeal No. 87 of 1928, De-
cided on 7th January 1999, against order
of Dist. Judge, Lower Chmdwm D/- 23rd
June 19928.

Suit decreed.
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Succession Act (39 of 1925), Ss. 299 and
292—Orders passed by District Judge under
Succession Act {e.g. one under S.292) are
appealable—Civil P. C., S. 104.

Orders passed by the District Judge under
the Succession Act (e.g. order under S. 292)
are appealable to the High Court and such
appeals are governed in procedure by the pro-
visions of the Civil P. C. relating to appeals :
89 Cal. 568, Doubted and Dist.; A.I.R. 1924
Rang. 287, Cons. [P110C 1]

Sanyal—for Appellants.

Gyaw—rfor Respondents.

Judgment—This is an appeal against
the order of the Distriet Court, Monywa,
-assigning a security bond under S. 292,
Succession Act. A preliminary objection
has been taken that no appeal lies, rely-
ing on the Calcutta ruling in Kulimuddin
v. Meharui (1), to the effect that no ap-
peal lies against an order by a Distriet
Judge, assigning an administration bond
under 8. 79, Probate and Administration
Act. This ruling was nob accepted by
this Court in Haji . Pu v. Tin Tin (2)
where it was held that an appeal lay from
an order of a Distriet Judge granting per-
mission to an administrator to sell im-
movable property.

SUBHIA v. SUBRAMONIAN (Heald, J.)

Even accepting the construction placed

upon S. 86, Probate and Administration
Act in Kulimuddin v. Meharui (1), that
the words :

“ under the Rules contained in the Code of
Civil Procedure applicable to appeal ’.

mean that only -such appeals lie as are

provided for in the rulos undor tho Civil |

Procedure Code, it has to be remembered
that the wording of 8. 299, Succession
Act, is different, In that section it islaid
down that every order made by a District
Judge by virtue of the powers hereby

conferred upon him shall be subject to.

appeal to the High Court in accordance
.with the provision of the.Code of the
Civil Procedure Code, 1908, applicable to
appeals. .

The clear meaning of this section is
ithat appeals shall lie from the orders
iof Distriet Judge passed under the
Succession Act and that such appeals
ishali be governed in the procedure to be
iobserved by the provisions of Civil Pro-
" leedure Code. .8. 104 of the Code provides
that an appeal shall lie from the orders
get forth and from no others save as ex-
pressly provided in the body of the Code
or by any law for the time being in force.
The Succession Act is a law in force and,

{1) 119121 39 Cal. 563=16 C.W.N. 662=13

1.C. 690=15 C.L.J, 332,
(2) A.IR.1924 Rang. 237=2 Rang. 117,

-
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therefore, appeals provided for under
8. 299 are recognized by the Civil Pro-
cedure Code. There can be no questiow
that the appeal lies. We overrule the:
preliminary objections. (Here the judg-
ment discussed facts aud concluded.) We:
are of opinion that the bond had ceased
to be operative and that the order for
agsignment was under the circumstances
wrong. The appeal will be allowed and
the order set aside with costs in both
Courts. Advocate’s-fee in this Court five:
gold mohurs. :
S.N./R.K. Order set aside..

A. 1 R.1929 Eangoon 11
. , HEALD, J. o
RB. M. Subhia Pillay— Appellant.

v.

E.R.V.R.K. B. Subramonian Chet-
tyar—Respondent,

Special Civil Second Appeal No. 455

of 1998, Decided on 19th February 1929.
-~ Provincial Insolvency Act (1920), S. 54—
Moveables sold to one creditor in preference
to another—Others not injuriously affected
—Sale cnnnot be set aside except under
S. 34—Transfer of Property Act, S. 53.

So far as moveable property is- concerned
mere preference of one creditor at fhe expense
of another if he is not injuriously affecied .
will not make the transaction void ot voidable
under any law except Insolvency law: 30 Mad,.
6, Bxpl. . (P111C1}

Ba Thin—for Appellant. :

~Kale—for Respondent. ' o

Judgment—0On 3rd December 1926,
in Suit No. 223 of 1926 of the Township
Court of Thaton, respondent obtained a
gsimple money deorco agninat ono Rajama..
and in Execution Case No. 325 of 1926 of
the same Court he attached a house and
its site and a plob of paddy land belong-
ing to Rajama together with the crops
standing on that land in execution of that. -
decree. Appellant applied for removal -
of the attachment on the crops on the
ground that he had bought them from
Rajama on 29th November 1926 and he
succeeded in getting the attachment re-
moved. Respondent then filed a suit
under the provisions of 0. 21, R. 68, to
establish his right to attach thoe orops.
He alleged that the sale to appellant was
fraudulent, was intended to delay or de-
feat his claim as a creditor, was collusive
and without consideration, and was void
by reason of the provisions of S. 53, T. I..
Act. The trial Court held that the sale
was good, and dismissed the respondent’s
suite  Respondent appealed and the
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lower appellate Cowrt found that Raja-
ma’s intention in selling the crops to ap-
pellant was to delay or defeat respon-
dent’s claim, and that apppellant was a
parby to that intention. It held accord-
ingly that no title to the crops passed by
the sale and it declared that respondent
had a right to attach the crops as belong-
ing to Rajama, his judgment-debtor. Ap.
pellant appeals on the ground that his
purchase of the ecrops was made in good
faith and for consideration.

1t is elear that the provisions of S. 53,
T. P. Act, do not apply to the case, since
those provisions apply only to transfers
of immovable property and under S. 8 of
that Act, immovable property does not
include standing crops. But the lower
appellate Court said that although 8. 53
did not apply nevertheless the principles
laid down in that section in respect of
immovable property are a useful guide to
the Courts in dealing with the transfer of
moveable property. The learned Judge

was presumably following the decision -

. of the High Court of Madras, in the case
of Chidambaram v. Sams Asyar (1) but
assuming that the decision in that case
is'good law, I do not think that it war-

" rants the learned Judge’s decision in'this
case. In the Madras case it was said
that there is nothing in 8. 53, T. P. Act

“‘bo prevent a creditor (sic) giving a preference,
provided nothing more is done by the transae-
tion-either with reference to the fransferrer or
transferee 8o as to injuriously affect the credi-
tors of the former.” :

. Bofar as movedble property is con-
icerned there is nothing to prevent pre-
‘fpren‘ce of .one creditor at the expense
‘lof. another, unless the provisions of the
IInsolvency law apply to the case, and
iereditors are left to protect themselves
by means of the provisions of law for at-
tachment before judgment. In the pre-
sent- case, there was clearly preference of
appellant as a oreditor, but mere prefer-
ence is not sufficient to make the tran-
saction void or voidable. On the ques”
tion whether or not the transaction bet-
ween appellant and Rajama affected res-
pandent injuriously, otherwise than as
being a preference of appellant, it may
be noted that on appellant’s own show-
ing the property which he applied to at.
tach for a debt which was ultimately
found to be Rs. 378-6-0 consisted of a
house, and its site which he himself
valued at Rs. 1,000 and a holding of
T (1) [1207] 20 Maad. (=16 M. L. J. 497,
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paddy land which he valued.at Rs. 3,5C0
as well as crops in dispute which he
valued at Rs. 950. It may be that these
properties are subject of other charges,
but respondent does not say so, and prima
facie, it would appear that the sale of
the crops to appellant did not prejudice
his chances of recovering his debt of
Rsg. 373-6-0. Appellant’s case was that
Rajama owed him Rs. 678 on a promissory
note and that he paid Rajama in cash the
sum of Rs.-322 which was the balance of
the sum of Rs. 1,000 for which he bought
the crops, which are now in dispute, as
well as four bullocks which he had him-
self sold to Rajama for Rs. 300, two other
bullocks belonging to Rajama, and .two
carts valued at Rs. 40 or 50 each. Rajama
herself said that she paid Rs. 35 for one
of the bullocks belonging to her and Rs.
15 for the other and that the four bullocks
which she returned to appellant were
very thin when she returned them, the
suggestion being of course that they were
then worth less than Rs. 300 for which
she had bought them. * The lower appel-
late Court said that appellant got .for
the Rs. 1,000 which he was alleged to
have paid to Rajama property which wasg

‘worth at least Rs. 1,660 and that this

fact was sufficient to show that the tran: -
saction between appellant’ and Rajama
was Iraudulent. - But even if appellant
did obtain from.Rajama more than value
for his money, and if the decision in the
case cited be correct, respondent could
not get the transaction set aside unless
he could show that he had been injuri-
ously affected by it, and I am not satisfied
that be showed that he was so affected.
If he had any reason to believe that
Rajama’s immovable properties were in-
sufficient to satisfy his claim he would
naturally have applied for attachment of
her moveable properties before judgment.

_He did not apply to attach them before

judgment and so he left Rajama free to
dispose of them to her obher credifors or
otherwise. ’

Isee no reason to think that he is
entitled to avoid the tranasfer of the crops
to appellant, and therefore I set aside the
judgment and decree of the lower appel-
late Court and restore the decree of i:s
trial Court dismissing the suit. Respon-
dent will pay appellant’s costs in all the
Courbs. Advocate’s fee in this Court to
be 5 gold mohurs. ' »

P.D./R.K. Decree set aside.
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MAUNG Ba, J.

Maung Shwe Hta—Appellant.
V.

M aung An and othem—‘Respondents

Second Appeal No. 189 of 1928, DGCI-
ded on 20th February 1929.

(a) Buddhist Law (Burmese)—Husband
and Wife—Neither can alienate joint pro-
perty withont other's consent,

In the case of Burmese Buddhists so long as
marriage subsists the husband or wife cannot
alienate their joint property without the con-
sent of the other : (1891) S. J. 578 and 4. I. R.
1927 Rang 209, Foll. [P112C 2]

‘(b) Transfer of Property Act S. 41—Bur-
mese husband and wife morigaging joint
property by registered deed—Husband sent-
enced to transporation—Within one month
of his departure wife alone selling property
for inadequate consideration — Vendee on
his part mortgagmv it to S—Husband on his
return getting possession — S saing and
having in execution himself purchased it
taking out delivery-warrant against hus-
band — Husband bringing present suit—S
was not transferee without notice and there
was no estoppel against husband——vadence
Act S. 115,

Property jointly belonging to Burmese hus-
band and wife was mortgaged by them by means
of a registered mortgage-deed. .The husband
thereafter was sentenced fo fransporation for
10 years and within a month of his deparfure
tke wife alone sold the property to the mort-
‘gagee for an inadequafie consideration. The
morbgages vendee then mortgaged it to S.
‘When theé husband retfrned he somehow gob
possession -of the property. S then sued on
his mortgage, purchased the property in ex-
- ecufion, and then fiook out delivery warrant
against the husband who brought‘. ‘the present
suib,

Held : that S could not bs said to be trans-
feree without notice. [P113C 1]

Held further :. that as the husband was in
possesswn there was no estoppel against him,

tP118C 1}

Guha—for Appellant.-

S. Gangult and N. N. Burjorjee—ior

Respondents.

Judgment.—This suit paddy land was
the joint preperty of appellant, Maung
Shwe Hta and his wife Ma Sin. On 28th
Mazrch 1908, they mortgaged it without
possession for Ps. 600 by a registered deed
to Daw Hmo, her son-in-law Maung, Tha
Hlaing, and her daughter, Ma Se Mi. On

1 April 1911, Maung Shwe Hta was
convicted of dacoity and sentenced to ten
years’ transporatation. On 1st may 1911
his wife was persuaded to .transfer the
land to Maung Tha Hlaing by a regis-
tered deed. Tn 1916, Daw Hmo, Matng

MAUNG SAWE HT4a v. MAUNG AN

s

and Ma Sin are Burmese Buddists, and

This principle was adopted as far back

that reecital ;

‘the consent of the other.
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Tha Hlaing and Ma Se Mi martgaged the
said land along with other properties to
respondent 9 U Min Din. In 1919 Shwe
Hta returned from the Andamans. Some-
how he has got back possession of his
land and has been working it since. In
1923 U Min Din brought a mortgage suit
on his mortgage to which Shwe Hta was
not a party against the legal representa-
tives of Daw Hmo, Tha Hlaing and Ma
Se Mi as they were no longer alive and
he obfained a decree. In due éourse the
suit.land was put up to auction, and U
Min Din himself bought it on 7th
November 1925. On 8th February 1926, -
U Min Din tock out .a delivery warrant.
On 26th March 1926, Shwe Hta brought
the present suit out of Whmh this appeai
has arisen.

U Min Din’s title depends upon the
title of Maung Tha Hlaing. Both the
Sub-Divisional - Judge and the District
Judge have held that the sale of the suit

land effected by Shwe Hta’s wife alone

after his transportation in favour of.
Maung Tha Hlaing was valid. In my -
opinion this view is incorrect. .Shwe Hta

so long as marriage subsists the husbsnd
or wife cannot alienate their joint - pro-
perty -without the consent of the other|

as 1891 in Ma The v. Ma Bu (1) and
again affirmed in Ma Paing v. Ma,cmg
Shwe Hpaw (2). It was recited in . the
sale-deed that Ma Sin bemg in need of
money to meet expenses in Shwe Ta’s case
and to pay off license-fees raiseC Rs. 280
by selling the property. He: sister’s
husband Tun Nyein, who also executed
that sale-deed gave evidence supporbing
Ma Sin has not given evi-
dence, but in her written statement she
supports her husband’s version. That ver-
sion is that the consideration of Rs., 280
simply represents the balance still Gue
on the mortgage of 1908. Butb. this dis-
pube regarding the nature of the conside-
ration seems to be immaterial. .As pro-
pounded in Ma Paing’s case (2) the joint
property could only be made liable for
the debt no matter whether it was an old
debt or a new debt, but it could not be
alienated by the husband or wife withou$
It therefore
follows that the sale by Ma Sin to Tha
(1) [1891] 8. 7. 578,

(2) A. I. R. 1927 Rang. 209=5 Rang. 296
({F.B.). :
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‘Hlaing was invalid. Tha Hlaing thus
iacquired no title. Were U Min Din and
Ma Sin transferees in good faith without
notice? The answer must be in the ne-
‘gative. There was a registered mortgage-
‘deed in 1908. It would show that the
land did not belong to Ma Sin alone, but
that it belonged to her husband Shwe Ta
alco Without much trouble it could be
found out that Shwe Ta was transported

_and that Ma Sin executed the sale-deed
within.a month for an ma,dequa,te con-
:sideration. :

It is significant that as soon as Shwe
“Ta returned from the Andamans 8.years
later; he worked the land and has con-
‘tinued to work if $ill now. There is a
conflict in the evidence as to how he came
“to re-occupy his land but the fact remains
‘that he re-occupied it immediately after
his return and has occupied it since. It
is also significant that both the original
morbgage-deed of 1908 as well. as the
sale-deed of 1911 have got back into the
jbands of Shwe Ta. There csn be no

lguestion of estoppel. " Shwe Ta had not
islept over his rights. He gob back the
land from Tha Hlaing and also filed his
suit promptly after U Min Din had taken
Joub a dehvery Wa.rra,nt; aga,lnsb his pro-
Jperty.

The appeal is allowed the decree of
the Distrigt Court i is set amde and in its
placé a déeree is now paﬂsed declaring
that fhe mortgage decrees in C. Reg. Nos.

11 & 12 of 1923 of the Distriet Court. of .

Yemathin and the sale in execution of
those decrees do not affect the suif land.
Appellant is ‘entitled to get his costs
€rom respondents 9 and 10 in all Courts.

S.N./R.K. Decree set aside.
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ORMISTON, J. '
U Po Nyan—Applicant.
M aung Kyan—OZ).posite Party.
Civil Revn. No. 199 of 1928, Decided
on 15th August 1928.

{a) Burma Co-operative Society’s Act
(1927) 85 47 (2) (b)~Order under—Civil P.

oS,

An order passed by a civil Oourt enforcing

on application the order made by a liquidator
under 8. 47 (2) (b) is not revisable. [P 118 C 2]

U Po NYAN v: MAUNG KYAN (Ormiston, J.)
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(b) Burma Co operative Society’'s Act
(1927), S. 47 (2) (b)—Amendment suggested.

Suggestion is made to the Local Government
to provide for an appeal from the liquidator’s
order under S. 47 (2) (b) eitker to the eivil
Court or if that is not expedient fo the Regis-
firar of the Co-operative Societies. [P 114 C 2]

Hla Tun Pru—for Applicanst.

Order— The Paungde Co-operative
Town Bank, Limited, which is a Co-ope-
rative Society governed by fthe Burma
Co-operative Society’s Act, 1927, having
being ordered to be wound up the liqui-
dator found the sum of Rs. 5,362-8-0 to
be due to the Bank by Kyaw Yan (decea-
sed), U Sein Po and U. Po Nyan, and
made an order under S. 47 (2) (b) of the
Act, that three named legal representa-
tives of U Kyaw Yan,and U Seinand U
Po Nyan should pay that sum together
with Rs. 402-3-0 (being liquidation fee)

making in all Rs. 5,764-11-0. Compli-
ance not bhaving been made with that

order the liquidator applied to the Dis-
triet Court of Prome for its_execution by
bhe arrest of U Po Nyan. U Po Nyan
filed objections stating that he was about
to appeal from the order, claiming that -
under the instructions issued under - the
Act, he should have been granted eight
months’ time within which to pay and.:
urging that his property should be attach-

ed rather than that he should be sent to

jail. The Distriet Court decided against
him and issued a warrant for his arrest.
U Po Nyan has applied to this Court for
revision of the order of the District
Judge.

It is quite clear that revision does not
lie. By S.47(5) of the Act, an .order
made by a liquidator under 8. 47 (2) (b)
shall on application be enforced by any
civil Court having local jurisdiction in
the same manner as a decree of such
Court. The Court is- precluded from
making an enquiry into the merits or de-
merits of the order and has no option but
to enforce it. It is impossible for me to
hold that in acting as it did, the Corct
either exercised a jurisdiction not vested in
it by law, or failed to-exercise a jurisdie-
tion so vested, or acted in the exercise of
its jurisdiction illegally or with material
irregularity. Revision does not lie and!
the applleation must be dismissed.

The case, however, discloses such @
curious state of affairs that I do not con-
sider that I should be justified in dismiss-
ing the application without some furbher
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observafions. The applicant has filed an
affidavit in this Court, in which he states
that U Kyaw Yan borrowed Rs. 3,000
from the bank, he and Maung Po Sein Po
standing as his sureties for the repay-
ment of the loan, that U Kyaw Yan died
about two years ago without paying prin-
cipal or interest, that the debt had be-
come barred by limitafion two years ago,
that no legal steps were ever taken to
recover the amount either from U Kyaw
Yan in his lifetime or after his death;
and that the liquidator had made the
order without a pretence of an enquiry
or investigation into his case.

If the facts are as stated, the liqui-
dator was seeking to recover a debt which
at the date of the winding up was al-
ready timebarred and therefore not le-
gally recoverable by ordinary eivil proce-
dure. It was only by making an order
behind which the Court would not go
that the liguidator -was able to compel
the Courb to enforce payment of a debt
which was not due, .-

By sub-S. 4, S. 47, it is enacted that
where an appeal from an order made by
a liguidator under section is provided for
by the rules, it shall lie fo the Distriet
Judge. 8. 50 empowers the ILocal
Government to make rules inter alia by
sub-Cl. (r) to determine in what cases
-an appeal shall 1lié frbm the order of "the

Registrar. Consequently unless an ap- ..

peal is provided for by the rules, no ap-
peal can lie and the order of the liquida-
tor under. S. 47 (2) (b) is final so far as
civil Courts are concerned. No rules of
any description have as- yet been made

under the present Act, but rules were

made by the Financial Commissioner’s
Notification No. 22, dated 10th February
1916, under 8. 43. Co-operative Sociebies’
Act, 1912 (now repealed) which contained
provigions similar to those in the present
Act to which I have referred. If they are
in force, there is no provision for appeals
t0 a civil Court from orders of a ligui-

dasor. ' ' *
It Civil Resgular No- 8P of 1928 of the

U Po NYAN v. MAUNG KYAN (Ormiston, J.)
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with a bare denial of the facts alleged,
and rested his defence on legal grounds.
The District Judge held that he had no
jurisdiction to entertain the suit. He
did nof cite if, but no doubt he had in
his mind 8. 49 of the Act, under which
save as in the Act expressly provided no
civil Court is to haye any jurisdiction in
respect of any matter connected with the
winding up of & Co- operative Society. If
the decision is correct, a person against
whom 2 liguidator hag made an order
under 8. 47 (2) (b) bas no remedy in 2
civil Court, no matter how inequitous
the order may be.

Nor would he appear to have any other
remedy. Under the revenue law elabo-
rate provision is made for a series of ap-

-peals ending with the possibility of re-.

vison by the Financial Commissioner,
under which a person aggrieved by an
order of a subordinate authority can be
pretty certain of obtaining a decision
which if not necessarily based on the
principles of law as administered by a
civil Court is yet likely to be in accord-
ance with substantial justice. Under
the Burma Co-operative Societies’ Act,
1997 and under the rules passed under

the Co-operative Societies’ Act, 1912, on

the other hand there is no provision for ..
appeals from an order passed by a ligui-

‘dator, or indeed of any sort of control over

him. Consequently every liquidator of
society i a law unto himself and every

- member thereof ig subject to his uncoven-

anted mercies.

T cannot help thinking that such a;
state of affairs has arisen from an over-‘
sight and am of opinion that the attention!
of the Liocal Government ought to be
directed to it, with the view of providing|
an appeal from such an order of a ligui-!
dator as I have before me, 'either to fshe,i
civil Court or if that be deemed inexpe-]
dient to the Registrar of Cg-operutivel
Societies.

‘With reference to the case hefore me
if the facts are as the applicant states, it
isobvious that he has suffered a very

Distriet Court of Prome (filed on 20th
April 1928) the applicant and U Po Sein
sued the liquidator for an injunction to re-
strain him from faking any action to re-
coverthe amount, the subject-matter of hig
order and for a declaration that the order
was ulbra vires. In the plaint, the case of
the applicant and U Po Sein was set ous
fully. The liquidator contented himself

substantial injustice, and I venture fo
express a. hope, that if they are .so found
to be, the Liocal Government will take.
such sfeps as possible to remedy it
© Where the truth lies it would be im-
proper for me to express an opinion. T
would only peint out that the applicant
is a second grade pleader of 96 years
standing and that the ligquidator’s reply



1929

to the applicant’s clearly expressed con-
tention in the suit that the debt was
time barred at the time of the order was
merely that it was not barred because the
order was made under S 47 (2) (b) of the
Act. There is no provision in that Act
or elsewhere which attributes to such an
order the effect of reviving a debt which
is already barred by time. I have no
sufficient materials before me to say that
the debt was barrred by limitation. The
applicant, however, appears to have made
out a prima facie case, that it was so
barred. '

A copy of this order will be sent to the
Registrar of Co-operative Societies,
Burma, for his information.

S.N./R.E. Revision dismissed.
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"PRATT AND OTTER, JJ.

Mandalay Municipal Committee—Ap-
pellants.-
v.

Maung It—Respondent.

Civil Misc. Appeal No. 40 of 1928, De-
cided on 20th December 1928. ’

% Land Acquisition Act, S. 20—Person for
whom property is acquired is not ‘‘person
interested’’—No notice to him under S. 20 is
necessary, although he can appear .and
adduce evidence, ) :

“Persons interested’’ in sub-S, (b) means

persons interested by reason of their inberest
in the land acquired as owners, tenants and
the like, and not persons interested . as acquir-
ing the land through the Secretary of State.
Such a person is not entitled to separate notice
under S. 20, though he has thé right to appear
and adduce evidencs. (P115C 2]

4. C. Mukerjee—for Appellants.

Judgment.—A piece of land belonging
to Maung It was acquired by the Col-
lector under the Liand Acquisifion Act,
on behalf of the Mandalay Muniecipal
Committee..

Maung It did not accept the Collector’s
award and claimed a reference to the civil

Court under S. 18, Land Acquisition Ach,

The Collector made a reference and the
Court, after issue of notice to the clai-
mant and the Collector, took evidencs,
and passed orders enhancing the compen-
sation awarded to Maung It.

The Municipal Committee was nob
represented at the proceedings before the
Court, and applied to the Court to seb
aside the award made ex parte and re-

MANDALAY MUNCL. COMMITTEE v. MAUNG IT

Rangoon 115

open the proceedings in order fo give the
Committee an opportunity of contesting.
Maung It’s claim. ‘

The Court held that the Municipak
Committee was not a necessary party to-
the proceedings, and that their applica-
tion to have the order set aside and to-
contest Maung It’s claim on reference:
was not maintainable.

The appeal has been argued before us.
almost entirely on the basis that the-
Committes is a person interested in the:
objection within the meaning of 8. 20 (b}
of the Act. '

No direct authority has been cited om
the point in dispute and we have beem
able to find none.

It is common ground that no notice was
issued to the Committee under S. 20.

Under that section the Court is bound:
to issue notice of the day, on which it
proposes to determine the objection, and.
to direct the appearance of:

(a) the applicant.

(b) “all persons interested in the objection..-
exoept such (if any) of them as have consented
without protest to receive payment of the com~
pensation awarded,”’
and

(c) if the objection is in regard %o the area.
orto the amount of the compensation—the
Collector. R

‘Reading sub-S. (b) as it stands the
natural construction is that ‘‘persons!
interested”’ in sub-S. (b) means persons
interested by reason of their interest in;
the land acquired as owners, tenants, and;
the like, and not persons interested asj

acquiring the land through the Secretaryi:

of State. -
 This interpretation is confirmed by the-
definition in 8. 8, where it is laid down-
that the expression: ‘

““person interested’’ includes all persons claim--
ing an interest in compensation to be made on-
account of the acquisition of land under this.
Act, and a person shall be deemed to be in-
terested in land, if he is . interested in an ease--
ment affecting the land.”

1t is apparent that this definition does:
not contemplate the case of the person in
whose interest the property is acquired.

Had this been the intention, it would:
have been perfectly simple to include
such persons in the definition.

Moreover it is provided in B. 50 that:
no local authority or company, al whose;
cosh the Act is put in motion, is entitled!
to demand a reference under S.18, a.l-g‘
though the local authority or company is|
allowed to appear and adluce evidencel
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for the purpose of determining the amount
. «of compensation.

As the Judge of the District Court
pointed.out, the Municipal Committes is
“nof & necessary party to the proceedings

before theé Court, though it has the right
50 appear and adduce evidence.

In such a case the Municipality is re-
presented by the Collector, who has
‘wqmred the property on its behalf, and
‘if it is represented otherwise in Court, 1s
“there to assist the Collecfor.

The Municipal Committee is not en-
‘titled to separate notice, and if it wishes
{in case reference to the Court is made
under 8. I9) to contest the claim, must
make its own arrangements fo ascertain,
if a claim is made, and when the objection
-1is fixed for hearing, in case the Collector
fails to keep it au fail with events in
Lourb subsequent to his award.

The.appeal is digsmissed.

_R.E. ~ Appeal dismissed.
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Brown, J.

Mmmg Po Kyaw—-Apphca,nt
v.
-Ma Lay and others—Opposite Party.

Civil Mise. Appin. No. 174 of 1928,
Decided ‘on 17th - December 1928, for
permission to appeal in forma pauperis.

(2) Limitation Act, S.12—Date of judg-
ment is date of decree—Time does not stop
+ill decree is actually signed.

The date of a decree for the purposes of the
TLimitation Act is the date of the judgment
and time can only be allowed as time requisite
-for obfaining copies if the applicant- or appel-

lant has actually made an application fora
copy. The time requisite for obtaining the
-copy cannof stop to run wuntil the decree is
-actually signed : 3 L. B. R. 62 (F. B.) Rel. on.
. [P 116 C 21

% (b) Limitation Act, S. 5—Pleader accep-
<ting Court clerk’s statement that application
for copy cannot be accepted until decree is
signed—Mistake is not bona fide and tlme
caanot be excused, -

_No doubt & bona fide mistake on the parf of

MaUNG Po KYaw v. Ma TisY (Brown, J.)°

1929

in forma paiiperis. He ‘wishes to appeal
against -the decree of the -Distriet : Court,

Tharrawaddy, and the judgiaent on which"

that decree is based is dated 11th October
1928. The period allowed for filing his

application is 30 days after that date, ot
allowing eight days, the time he took to

obtain a copy of the judgment and decree,
38 days. The application was not filed
unbil 4th December, 16 days after it was
barred by limitation. I have been asked
to excuse the delay for reasons given in

an affidavit of the pleader of the peti-

tioner. The pleader states. thab about
three days after the judgment he applied
for a copy of the judgment and deciee but
was told by the clerk of the Court that
the application could not be accepted -as
the decree had not been drawn up. He
made enquiries from time to time as fo
whether the decree was drawn up but
was told that it was not. The decree was
actually signed on 7th November and the
appl1cat10n for the copy was made on the
8th. The affidavit goés onto state that
the pleader advised his eclient that for

computed from the date of the decree.

- purposes of limitation time. would be .

It was held by a Full Bench of the

Chief Court-of Lower Burma in 1905 in
the case of Maung Kin v. Maung Sa (1),
that the date of a. decree for the purposes
of the. Limitation Act is the date of the
judgment, and that. time can' only be
allowed as time requisite for obtaining
copies if the applicant or appellant has
actually made ah application for a copy.
Now in this affidavit the pleader says
that he applied for the copy, but it would
appear from his affidavit that he accepted
the statement of the clerk of the Court
that such an application would not be
accepted until the decree was signed. It
does not seem to me that this was an
effective application for the copy and the
time requisite for obtaining the. copy
cannob begin to run until 8th November
with the result that the application is
actually barred by 16 days; noram I

Satisfied that sufficient reason has been

-a pleader is sudicient cause for admitbing an
appeal after time, but no mistake is bona fide
‘unless made in spifie of due care and attention.
“Time cannot be excused -under S. 5 on the
ground that the pleader accepted the state-
ment of the elerk of the Court that an applica-
“tion for copy would not be accepted unfil
-decree was signed: 8 L. B, R, 566, Rel. on.
[P116C 2, P11T C 1]
Judgment.—The applicant, Maung Po

Kyaw has applied for permission to appeal

made out for accepting Ghis “application”

under S. 5, Lim. Act.

1t was held in the case of Ma Mas Gale, -

v. Tun Win (2), that a bona fide mistake
on the part of a pleader may be sufficient

e [1905% 3 L. B. B. 62=11 Bur. L.R. 220
=

{2) {1916] 8

L. B, R. 566==37 I.C. 815=10
Bur. L. T, 221,



1929
isause for admitting an appeal after time,
‘but that no mistake is bona fide unless
imade in spite of due care and attention.
I cannot find anything here to justify the
view that the pleader’s advice to his
client that limitation would be computed
from the date of the decree was made
with due care and attention. There is
no explanation offered as to why the

. pleader was not aware of the law as laid

down in Maung Kin's case (1), which has
ever since been followed by the Courts in
this Province. Copies were actually ob-
tained on 15th November and there is no
explanation, besides this incorrect legal
advice, ag to ‘why there was a further
delay of 19 days after filing the applica-
fion. In the application the applicant
does mention his illness but it is only a
vague mention and there is no affidavit
in support of this allegation. I am not
satisfied thab the applicant had made out
a case under the provisions of 8. 5, Lim.
Act, and I must therefore hold that the
present application is barred by limita-
‘tion. I is aceordingly rejected.
. RE. Application rejected.

e o,
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RUTLEDGE, C. J. AND BROWN, J.

K.V Galliara—Appellant.
_ v.
U. Thet—Respondent. _
First Appeal No. 204 of 1928, Decided
on 30th Janaary 1929, from judgment of
"High Court,
- under Cl. 18 of Lietters Patent.

~ (a) Transfer of Property Act, S. 41—Mort-
. gagee not giving proper description of pro-
perties situate in Rangoon in accordance
with provisions of Ss. 21 and 22—Properties
not properly indexed in Registration office

* —Subsequent purchaser making ordinary

searc!. but not discovering mortgage—As

- failure to make proper entry in index was
- lue to negligence of mortgages, subsequent
purchaser would be preferred to him—Regis-
tration Act, Ss. 21 and 22,

In a morbgage-deed presented for registra-
tion several different properties situate in
Rangoon Town were given only one small
description and the requirements of Ss. 21 and
232 were not complied with. The .resuli was
that the properties in question were not pro-
perly indexed; and as the index was not pro-
perly writben up, the subsequent purchaser
while making ssarch in the ordinary way
could not Jdiscover the mortgage.

Held: thatb as the failure to make a proper
‘ndex in the registration office was primarily

K. V. GALLIARA v. U THET
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due to the negligence in giving proper descrip--
tion of the properties on the part of the mort-
gagee, the subsequent purchaser woald bhe-
preferred to him. [P 119 62, P 120 C.1}

(b) Registration Act, S. 22 (3)—Descrip-
tion of property given in meortgage-deed:
not in compliance with terms of Ss. 2L
and 22 but from careful study of document:
preperty could be indentified—Document is-
not disentitled for registration.

Where the description given of the mort-
gaged propersies in the mortgage-deed is inade-
quately meagre and not in compliance wibh:
the terms of Ss. 21 and 22, the document can
nevertheless be admitted for registration iff
the description given is not misleading and:
if from a very careful study of the document
it would be possible to discover the property:
mortgaged: 18 Cal. 556 (F.B.), Dist. .

[P118 C1, P 119C 1}

S. 8. Patkar—ior Appellant.

E. W. Lambert—for Respondent.

Judgment.—The respondent U Thet,
brought a suit on a mortgage document
against one U Tin and joined the appel-
lant as a subsequent transferee. There
were various properties set forth as
mortgaged in the mortgage-deed, but we
are concerned in this appeal with only
one of these properties, the property
known as Lot No. 51, Block No. 10-1/2 in,
the Town of Rangoon. -

The mortgage sued on is dabed 25th
June 1924 and the appellant bases his

. claim on a registered sale-deed, dated Gth,

February 1925. He claims that his title:
should be preferred to the title of the

respondent, nader the mortgage-deed, on
the ground of gross negligence on the part
of the respondent, whereby he was bona

fide led to believe that the land was {ree

from incumbrances, when he made his
purchase. The learned frial Judge has

decided that the appellant has not esta~
blished gross negligence on the part of

U Thet, and has given a mortgage-decree.
against this property as well as against.
the other properties mortgaged. The ap-

pellant claims that the decree so far as

this property is concerned is not jusbified.

He raises a number of grounds in appeal,

but the main ground is that the respon-

dent U Thet was guilty of gross negii-.
gence and was therefors estopped from
denying the validity of the appellant’s

title.

The body of the mortgage-deed simply
sets forth the general terms of the mort-
gage and leaves the description of the
properties morbgaged -entirely to the.
gchedule. In the schedule the properties
are deseribed serially:
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Serial No.1 is described as:
A piece of paddy land being holding No.
315 of 1922-23, situate in Kyaikasan

Bautaw Kwin, Kambe Circle, Insein
Township, Insein District, and measur-
ing 13 acres.

. Serial No. 2.

A piece.of garden land being holdmg
No. 316, 1922-23, measuring 4.28 acres.
:and sifuabe in Kya,ika,sa,n Bautaw Kwin,
XKambe Circle, Insein Township, Insein
District.

Serial No. 3.
 Leasehold land in Pazundaung Circle,
in Blocks 9-K/2, 10. I, 10. I/2 being
ascond class Liots Nos. 16, 17, 78and 51
«of the Rangoon Development Trust.

Serial No. 4.

All buildings, fixtures, trees and pla.nts
«standing thereon.

Ths first two items consist of compa-
rabtively small properties, and are each
«of them described in great detail. Item
No. 3, howsever, which conbaing no less

" than three entirely different pieces of pro-
perby in Rangoon Town, confains wne
-short description of all these pieces of pro-
pperty. The first plece of property men-
$ioned  therein is sifuafe in Block No.
K/2, whereas the other two pieces are in
Blocks I, and I/2 respectively and the de-
sscription does not show which lot num-
‘ber refers to which block numbers. -

- It appears that registered documents in
Rangoon are indexed in accordance with
4he Block numbers of the properties, to
which they relate. Thus all properties
in Bloeck K/2 ean ordinarily be traced in
:the index by referring to the entries in
the Register under K/2 and similarly
properties in Block I and I/2 can be
traced by referring to enfries under. I,
and I/2. But when the document in suit
was registered no entry whatever was

-smade in this index under Blocks I, and
1/2. This omission was eclearly due to
the manner in which the schedule of the
.document was drawn up. A copy of the

schedule taken from the copy of the do?

«gument in the registration office makes

K. V. GALLIARA v, UTHET

~Registration Act, have not been:complied
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lant purchased the property and that the
index did not disclose the present mort-
gage. This fact is not disputed, nor ig it
guggested that the appellant was in any
way negligent in nob making a further
search.

It is admifted, bhah the method em-
ployed in searching the registration re-
cords in the case was the mebthod ordi-
narily employed by advocates and
pleaders in Rangoon. It is true that
there is another index which could have
been searched, the personal index, but
in view of the similarity of Burmese
names, that would admittedly have been
a very laborious process and is not the
procedure which is ordinarily followed.
Had the index been properly writfen up,
it is‘clear that the appellant would have
discovered existence of this mortgage be-
fore purchasing the property.

The learned trial Judge has found this
to be the case, and he has also found that
there has been negligence, but he holds
the negligence to have been on the part.
of the offiece or clerks of the Registration
office and not on the part of U. Tin, the
defendant, or his pleader.

Under 8. 21, Registration Act, no test-:

amenfary documen$ relating to immov-
able property shall be accepted for regis-
tration, unless it contains a description
of such property sufﬁclent to identify the
same and .

“houses in towns sha.l] he descnbed as sﬂiu- )

ate on the Norih or other side of the street or
road (which should be specified) to which they
front and by their existing and former occu-
pancies and by their numbers if the houses in
such street or road are numbered.”

By rules issued by the Liocal Govern-
ment under S. 22 of the Act, the descrip-
tion of lauds in towns must’ include tae
block, division and the holdmg numher.
of the block.

So far as the desecription of the house
is coneerned in the present- case, it isl
clear that the requirements of S. 21,

with. The numbers of the blocks were
2ll elassed together in one short descrip-

‘that clear. There the property is shown
:as Blocks 9. K/2. 10-1 and 10-I/2, second
.elass Tiots Nos. 16, 17, 78, and 51. “This
-clea,rly does not show any of the  proper-
“ties to_ be in Bloek I, or I/2 and the
figure ‘1" having in ea,en case been sub-
.sbituted for she letter “L” It is stabed
.on behalf of the appellant that search
=was made in the index, hefore the appel-

tion and all the buildings were given one
. . - ol - .
comprehensive description as * buildings,

_ fixbures, trees, and plants, standing there-
It seems oclear therefore that the
requirements of the Registration Act were|

I
on.

not properly complied with. This is not
in itself sufficient to disentitle the docu-
men$ to be registered, as 8. 22 provides
that if the document is sufficient to 1den-
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tiify ths property the failure to comply
iwith the provisions of Ss. 2l & 22 will
inot disentitle the document to be regis-
tered. Although the descripbion given in
lthe Schedule to the document ig exceed-
|ingly meagre, from a very careful study
iof the docurment it would have been pos-
lsible to discover that the property now
iin suit was mortgaged.

Tt has been urged on behalf of the ap-
pellant that on account of the faulty des-
cription we should - hold that there hasg
not really been any registrafion at all
with regard to this property and that
the mortgage as regards this property is
therefore invalid, and we have been re-
ferred- to the case of Baij Nath Tewar:
v. Sheo Sahoy Bhagu (1). In that case it
wasg held that the registration of the
document wag invalid, but the facts of
that case are not similar o the facts
of the present. case. It was not there
merely a question of misdescription.
The description -given in the document
in that ocase was directly misleading.
We are not satisfied that the misdescrip-
tion in the present case was so complete
as to disentitle the document to be re-
gigtered. It does nob seem to wus, how-
ever, that this cerfainly concludes the
matter. There can be no doubt that the
deseription of the properby given in the
document is not such a description as it
is reasonable to expect in such docu-
ments, and it is also clear that the failure
40 give a more satisfactory description is
responsible for the failure to enter the
mortgage of this particular piece of land
in the index under Block I-2. The des-

-eription in schedule shows Four Second
Class Liots Nos. I8, 17, 78, & 51, as being
'gituate in Blocks 9-K/2 10-I/2 &10-1/2
The learned trial Judge points outb that
the mistake was due in part to the fact
that the letter “I” is used for denoting
blockg'in Rangoon, and that the letter

“I” is esceedingly liable to be mistaken.

for the figure 1” as has actually hap-
pened in this ease. But it ig clear that
the use of the letter “I"" would have led
to no mistake whatever, had the proper
deseription been given in the schedule
and had the word ‘Block” been used in
front of “10-I/2”, and of “10-I/9”. The
mmanner in which the schedule is drawn
ap suggests strongly that all the items
of properby shown in Serial No. 3 com-
prise] one pieee of property, and no sab-
(1) [1891] 18 Cal. 556 (¥.B.).
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isfactory explanation has been given as
to why each of these pieces of property
was not separately and fully deseribed
as was done in the case of Serial Nos. 1
& 2. 1t appears that at the time the
mortgage document was executed, the
morbtgagor was in custody on a charge of
murder, and it is suggested that that was
why the document wasg drawn up in such
an unsatisfactory fashion. The pleader
who acted for the mortgagor, has given
evidence, and admits that no fitle-deed
was given to him, no explanation is
offerel as to why the title-deeds were not
produced. We can see no reason why,
even though fthe mortgagor was in cus-
tody it should have been impossible fto
draw up adescription of the property
in proper detail. In fact if is alleged on
behalf of the respondent that all the in-
formation required as o the property is
actually in the document itself, and the
fact that the mortgagor himself was
in ‘custody cannot explain away the
negligence of the lawyer in not using the
information at this command in such a
way, as to make .the matter intelligible
to the ordinary reader of the document.-
The clerks in the registration office are
not frained lawyeérs, and it is no part of
their duty to study documents presented
o them carefully for the purpose of con- .-
sidering what their legal meaning may.
be. It seems to us, that with a descrip-
tion such as is given in the schedule in
the present case, mistakes such as have
occured in the registration office, were

the failure to make a proper entry in the
registration index was primarily due to
the grossly careless way in which the
deed was drawn up, and the properby
deseribed.

It must be borne in mind that at the
time this document was drawn up, the
mortgagor produced no title-deeds what-
soever. At the time of their mortgage
the deeds in question were with a previ-
ous morbgages and it has been contended
on behalf of the respondent that, bow-
ever ‘careless the plaintiff n.ay have been
in not requiring the producbion of title-
deeds before accepting the morbgage, the
title-deeds could not have been procured,
even if they had besn enquired after.
That may be so, bub in the absence of the
taking of the ordinary precaubion of see-
ing the possession of title-deeds when tak-
ing a mortgage of property it was obvi-
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ously all fthe more incumbent on the
morbgagee to see that the registered
morbgage deed was properly drawn up in
such a way that a third person making a
search in the registration office for any
transactions with regard to the property
could not be misled. In the circumst-
ances of the case, we are of opinion that
the manner of drawing up the registered
deed amounted to a gross negligence and
that by this negligence on the part-of the
mortgagee, the. mortgagor was enabled
tc hold himself out to the appellant as
the ostensible owner of tne property
morhgaged.

It has not been suggesbed tha’o the
purchase by the appellan$ was not in
good faith ; nor is it suggested that the
appellant did not take reasonable care
before making the pmcha,se to satisfy
‘himself as to the vendor’s title. We are,
;therefore of opinion that the principles

‘|laid down in S. 41, T. P.- Act, apply to this
case, and the transfer of . the ‘property to
ithe appellant was a valid transfer and
iwas not affected by. the mortgage in
[favour of the respondent.

It is elaimed on behalf of the appellant
that in actual fact the money with which
he bought the property was utilized for.
the purpose of redeeming a previous mort-
gage, and it is claimed that he would, in
any case, be entitled to keep this mort-
gage alive for his proteet;on
dlfﬁculty in the way of this contention
is that these facts were never pleaded in
the trial Court. In view, however, of
the conclusion we have come &0 on the
main ground
sary to consider this point any further.
‘We allow this appeal and alter the decree

of the trial Judge, by omitting Lot No. 51,.
in Block 10-1/2 from the properties in-

cluded in the mortgage decree, the res-
pondent will pay the costs of the a.ppel-
lant in both Gourbs

CS§:N./R.K. Decree altered.

EMPEROR v. AUNG SuaN (Carr, J.)

dated 18th September 1917 (1), tari is|

- exempted from all provisions of the Ex-
The chief

of appeal, it i3 not neces-.

.miles of a licénsed tari shop. No ab-
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CARR, J.

Emperor
v.

Aung Shan and otheTS*Accused—Op-
ponents.

Criminal Revn. Nos. 1031-A, 1033-A
and 1037-A of 1928, Decided on 15th No-
vember 1928, against decision of Town-
ship Magistrate, Salin.

Burma Excise Act (5 of 1917), Ss, 30 and
5——5cope.

To prove an offence undetithe Act it is ne-
cessary o show that the place of possession or
sale of tari is'within five miles of a licensed
tari shop. ) [P 102C 2]

Judgment.—Two of these cases were .
tried by the Township Magisfrate, Salin,
and in them the accused were convicted
of illicit possession of tari. The third
case was tried by the Additional Magis-
trate of Pwinbyu, and in it the accused.
was convicted of illicit sale of tari. This -
case was carelessly tried and the evidence:
was inadequate. }

In all three cases there is the serious:
defect that no offence has been either:
proved or admitted. By para. 1 (4) of
Finanecial Department Notification No.72,

cise Act throughout Upper Burma, except
in places within five miles of a licensed|
tari shop. It follows that except within
such limits neither the possession nor the
sale of tari is an offence. Ti prove an
offence it is necessary to show that the
place of possession or sale is. within five

tempt was made to prove this in any of
the three cases, nor was it in'any of them
stated in the particulars of the offence to
which the accused was required to plead.
All the convictions are therefore bad.

1 sebt aside the convictions and sen-
tences in all three cases and direct that
each of the accused persons be- acquitted

“and that the fine raid by him be refunded

to h1m

R.K. Convictions set aside.
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Shwe Kiyo and oth-eg's——AppeHa,nts.

: V.

Emperor—Opposite Party.

Criminal Appeals Nos. 1432, 1439 and
1450 of 1928, Decided on 3rd December
1928 aga’nst order of 1st Addl. Magis-
trate, Rangoon.

Opium Act, S.9 (c)~Knowledge and con-
trol of opium must be conclusively proved.

The term *‘ possession ** implics knowledge
on the part of the alleged possessor, and be-
fore the accused person is required to account
for opium there must be preof that such opium
has been in his pbssession or under his con-
trol : (1872-92) L. B. R. 578, Foll. [P 1210 2]

Judgment.—Five persons were con-
victed of illegal possession of opium under
S. 9 (e), Opium Act and senteucndvto vari-
 ous terms of imprisonment. In the case
of two of them, a senfence of fine was
added.

~ The facts, as held proved by the plo-
secution, were briefly as follows: U Ko
Ko, Court Prosecuting Officer of the First
Additional Magistrate’s Cours, Rangoon,
zebing on mforma,txon, went and waited
in front of Kamayut Police-Station with
two witnesses, Maung Kya Nyun and
Maung Po Hmyin, at about 10 a. m. on
30th September 1928. A Dodge Car, No.
RAB4923, was then sesn coming from
Rangoon, and he stopped the car and
made a search. He found a ball of opium
in exch pocket of the watberproof coaf,
which was folded The waberproof coab
wag in the pit in froub of the rear seat.
The appellant, Ba Kyin, was driving the
car, and the appellant, Maung H:m, sab
next to him. Theappellant, Swee Kyo,
the appellant, Chan Mya, and one Liwang,
wers sexted on the rear seat. The two
balls of opium weighsd 58 ticals, and Ko

- Xo states that the opium bulls were effec-

fively eoncealed - in the pockets of the
wasterproof. The ralncozt fitted Liwang,
and Liwang admitted that it belonged fto
him, but he pleaded that he did not know
to whom the exhibit opium belonged.
All the four appellants also denied know-
ledge of the opium.

The driver, Maung Bs Kyin, stated
thab, as the two Chinamea told his friend,
Maung Hano, that they wanbed to go to
Hmawbi, he was taking them thers.
Chaa Mpya, the Barman, who was one of
the thres seated on the hask seab, said

1929 R/16

Suwe Kvo v. EvreRCR {Maung Ba, J.)
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that he was in the car becauss his (riend,
Ba Kyin, invited him in. Swee Kyo,
who is 55, said that, while he was at a
teashop, Liwang camse in a car and invited

"him for a drive, so he got in and did not

know anything about the opium. Liwang,
who is 22 and who has not appealed, as
already pointed out, denied knowledge of
the oplum, though he admitted to be the
owner of the waterproof. The car svas
not a faxi, and the record does not dis-
close who the owner was. Among the
appellants, only Swee Kyo examined two
witnesses fio support his defence. The
learned Magistrate rejected their evidence
and convicted all the five persons, holding
that the three Burmans were helping the
two Chinamen in removing the opium oub
of Rangoon.

The law laid down by Mr. Fulton in
Queen-Empress v. Ohit dung (1), is still
good law. The term “ possession’’ im-
plies knowledge on the part of thealleged
possessor, and before an accused person is
required to account for opium there must
be proof that such opium has heen in" his
possession or under his control. "Mr.
Fulton quoteﬂ the following  remarks of
Cave, J., in Beg v. Ashwell (2). T{is
Liordship said :
© ** If these cases are rightly dscided, as I be-
lieve them to bs, they establish the principle
that a man has not the possession of that-of
the existence of which he is unaware. A man
cannob, without his consent be made to incur
the responsibilities towards the real owner
which arise from the simple possession of a
chattel withoub further {itle, and if a chattel
has, without his knowledge, been placed in kis
custody, his rights and liabilities as a pos-
sessor of that chattel do not arise until he is
aware of the existence of the chattel and has
assented to the possession of i, "’

The question is whether the four oceu-
pants of the car, hesides Liwang in whose
waberproof the opium balls were ¢on-
cealed, could be said to have knowledge
of the existence of the opium. Has there
been any proof that such opium wag in
their possession or under their control ?
It might be that Liwang was the owuer
of the opium, and fthat the obthers were
simply bhelping him in taking it oub of
Rangoon, or it might be that Lwang con-
cealed the existence of the opium fror~
the knowledge of the other occupants and
simply took them with him o averd
suspicioa.

(1) 11672-52] L. B. R. 573.

(2) [1886] 16 Q.B.D. 190=35 L.J.M.C. 65=5¢

J.P. 181=1§ (ox.C.0. 1=34 W.R. 207==
53 LT, 773,
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In the absence of circumstances from
which if could be conclusively inferred
that the four appellants had knowledge
of the presencs of the opium, and that
such opium was under ftheir control, if
would not be safe to puaish them on mere
suspieion.

I am consfrained to hold that the case
against these four appellants is not free
from reasonable doubt. They areaccord-
ingly acquitted. Bail bonds are cancelled.

n.X. : Accused acquitied.
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CARR, J.

Emperor
, v.

U Thin Ohnand others — Accused —
Respondents. .

Criminal Appeals No. 1064 to 1096 of
1928, Decided on 2lst December 1928,
against order of 6th . Addl. Magistrate,
Rangoon. :

Rangoon City Municipal Act (1922), S. 214
—To offence under S, 125 though continuing
one if committed for more than six months,
S. 214 applies. - .

Alshough the offence of keeping open a pri-
vate market without » license, is a confinuing
offence, which is freshly committed every day,
gtill if the offenders ares commitbing the same
for more than six months to the knowledge of
the Municipality, Si 214 (2) is a valid defencs.

[P122C 2]

M. M. Cowasjee—for the Crown. .

Judgment.—These are appeals by the
Liceal Government against the acquittal
of the respondents by the Sixth Addi-
tional Magistrate of Rangoon.

The facts in all the cases are the same,
and the point for decision is the same.

The Corporation of Rangoon somse tima
C3m 1996 sold certain premises to the
Comamissioners for the Port of Rangoon.

1t appears that the Port Commissioners
Jet stalls in these premises to the various
accused and collected rent from them. |

Tn June 1927; the Commissioner of the

Rangoon Corporation took exoeption to
this and enbered into correcpondence
with the Chairman of the Port Commis-
sioners. The final result of the negobia-
tions was that the Port Commissioners
agread to remove the tenants from their
stalls by the end of December 1927, and
the Commiggioner of the Corporation ag-
read to take no action unkil then.

T4 appears that the Port Commissioners

EuvpeERCR v. U Tain OewN {Carr, 4.)

- the Corporation. I
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gave notice fo the respondents fo leave
“their stalls by 81s6 Deeember. The res- -

pondents did not comply with that nobice
and have continued cccupying their stalls
and selling at them. Thereupon the
Rangoon Corporation instituted these
prosecutions under 8. 125, City of Ran-
goon Municipal Act 1922, for keeping
open a private market withour a license
All the respondents were finally aequitted
by the Magistrate on the ground that the
prosecution was barred under 8. 214 (1)
{b) of the same Act because the complaint
had not been filed within three monthsof
the date on which the esmmission of the
offence was first brought to the notice of
L5 is contiended. in
these appeals that that decision is
wrong. .

In my opinion the decision is -quite
correct. The argament put forward by|
Mzr. Cowasjes for the Corporation is' that
the offence in question is one which is
freshly committed every day ;. that he
has not sought to prosecute the respon-
dents for anything done prior to January
1928 ; and that, as these prosecutiong.
were instituted in that month,  the bar
provided by S. 214 does not apply.

I am unable to accept this contention. .
It is admitted by Mr. Cowasjee. that li-
ceuses for private markets are issued, and: .
that in the normal course such- licenses .
are issued, for the Municipal year from
1st April fo 31st March in the following
year. He says also thab licenses issued
at any intermediate dafe viomld have
effect only up to 31st Mareh. . .

It seems to me, therefore, quite crear
that the offence complained of -in . this
case is one which comes within the seope
of S. 214 (2) of the Act; which provides
that : :

“failure to take out a licemse under this Act
shall be deemed, for the purpose of sub-S. (1},
to be a continuing offence until the expiration -

of the period for which the licensa: ought to
have been taken out.'’

The respondents were commitbing the
offence in June 1927. They confinued fo
do so righf up to fthe time when these
prosecubions were instituted, and, since
the Commissioner of the Corporation ad-
mittedly knew that they were commit-
ting the offence in June 1927, §. 214 (1)
{b) clearly applies and prevents the Courk
from taking cognizance of the offence.

Mr. Cowasjee arguss thaé the cffence
ecomplained of is a continuing o¥ence,
which i freshly eommitted every day. I
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agree with him on this point ; but it
seems to me that that is not in his favour,
and that the effect of 8. 214 (2) isto pre-
vent of the Corporation from raising such
an argument as this, and saying that
they were not prosecuting for the offence
eommitted in June but for an entirely
fresh offence commitbed in January. If
that is nob the effect and the intention of
sub-8S. (2), 8. 214, I am unable to find any
meaning in it whatever.

I find, therefore, that the judgment of
the Magistrate is correct, and I dismiss
these appeals.

R.K. Appeals dismissed.
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. "Mva Bu, J.
Maung Tun Hlaing— Appellant.
v

U Tha Kha and another—Respondents.

Special Second Appeal No. 536 of 19928,
Decided on 21st March 1929, against de-
cree of Township Court, Yedashe, in
Civil Regular Suit No. 136 of 1927.

% Civil P. C,, O. 21, Rr. 60 and 63—
Order to be in favour of claim under R. 60
must be result of investigation unless inves-
tigation unnecessary—Claim preferred under
R. 58 but notice not issued to attaching de-
cree-holder—Decree-holder not appearing—
Execution proceedings- as also claim appli-
cation closed—Neither order closing execu-
tion proceedings, nor that closing claim ap-
plication, nor also their combined effect, is
order under R, 60 or order against decree-
holder within R. 63, ,

An order under R, 60 in favour of a claim
must be the result of an invesbigation arising
on a claim being preferred under R. 58 exeept
in cases where the investigation is unneces-
sary. [P 194 C 2)

in an execution proceeding, a claim was
preferred under R. 58 but mno.notice of the
claim application was given to the attaching
decree-holder. On the day of hearing the
execition proceeding itself was closed owing
to the decree-holder’s default of appearance
and at the same time the claimant’s applica-
tion for removal of attachment was ordered to
be closed,

Held: that as no notice of the claimant’s
application was given to the decrse-holder,
neither the order closing the execution pro-
ceedings, nor the order closing the claimant’s
application, nor even the combined effect of
them both read together can be an order under
R.600or an order against the decree-holder
within the meaning of R. 63: 4. I. R. 1924
Rang. 42 ; 41 Mad. 985 (F.B.); 45 Cal. 785; 41
AU, 628, Dist.; 4. I. R. 1928 Mad. 76, Cons.

{P 125 C 2]
P. B. Sen—for Appellant.
8. Ganguli—for Respondents.

Me. ToNn HpaiNg v. U Tea KuA (Mya Bu, J.)

Rangoon 1923

Judgment.—This appeal has arisen
out of Civil Regular Suit No. 136 of
1927 of the Township Court of Yedashe,
which was a suit for partition and pos-
session of a quarber share in a piece of
paddy land known as holdings Nos. 5 and
6 of 1926-27 of Kyetthay-Ahtay Kwin,
Thagya Cirele, Yedashe Township.

The plaintiff-respondents based their
claim on a purchase of that share from
Mahomed Moosa who has purchased the .

_right, title and interest of Maung Tun -

Aung, (the brother of the defendant-ap-
pellant, and one of the four children of
Ma Kha, deceased) in the land in the
Court sale held .in Civil Execution No.

- 12 of 1924 of the Township Court of

Yedashi. This execution case was pro-
ceeding in which one U Min Din, who
had obtained a decree against Maung Tun
Aung in Civil Regular No. 272 of 1917
of the Township Court of Pyinmana, had
the decree executed and the right, title
and interest of Maung Tun Aung in the
land sbttached and sold.

It is common.ground that the land was
originally the property of Ma Kha during
hor lifetime, and that Ma Kha died leav-
ing four children, two of whom are ap-
pellant Maung Tun Hlaing and the above
named Maung Tun Aung. Butthe appel-
lant’s case was that he had obfained and
received possession of the whole land

_from Ma Kha before her death by virtue

of an oral sale by her in consideraticn of
a sum of money paid by him to her. Be-
fore the Civil Execution No. 12 of 1924,
he had taken out execution of the same
decree in Civil Execution Case No. 224 of
1923 of the Township Court of Yedashe,
in which the same land was attached,
which led to the filing of ar application
for removal of atbtachment by the appel-
lant on 2nd January 1924, This case,.
however, ended in a dismissal for default
of the decree-holder’s appearance on the
day for the return of the warrant of at-
tachment, namely 7th January 1024
and in & withdrawal of the attachment.
In view of the withdrawal of the attach-
ment the appellant’s application for re-
moval of attachment, heing Civil Mise.
No. 2 of 1924 was ordered to be closed at
the same time. Two days thereafter the
decreec-holder filed his application in
Civil Execution No. 12 of 1924, it should
be noted that no notice was issued to the.
attaching decres-holder in Civil Mise.
No. 2 of 1924.
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1% is nob dispubed that the plaint land
was pub up for sale in Civil Hxscution
No. 12 of 1924, that Mahomed Moosa be-
came the purchaser of the judgment-
debtor’s right, title and inberest, and the
sale was confirmed on 380th May 1924,
and that the plaintiff-respondeafs have
purchased the same right, title and inte-
rost from Mahomed Moosa.

On the facts, the applicant’s defence
- was mainly that the whole land had be-
como his own properiy on account of
Ma Kha's oral sale to him with the con-
sent of all the other heirs in considera-
tion of his payment of Rs. 800 and his
having received possession of the land in
pursuance of that sale.

The appellant also raised sorae legal
defences to the effect that the plaintiffs,
or their alleged predecsssor-in-title, were
not, and had never bscome the owners of
the plaint land or any portion thereof,
inasmuch as
Mahomed Moosa of Tun Aung's alleged
share in Civil Execution Case No. 12/24

- did not pass any title in the suit land,
the proceedings in the sald executbion case

~ being void ab inifio owing to the dismis- '

sal of tha previous execubion procesdings
and the removal of attachment in that
proceedings. ¢

 Both the Courts bslow havs coms to
concirrent findings against the appsllant
on his defencs on the facts, and I see no
sufficient reagon to disagres with them.
This appeal has bsen laid under S. 11,
Buarma Courts Ack, merely becauss the
lower appellate Court modified the de-
crae of the trial Court. The trial Courh
passed a decres as prayed for ia the

plaint, viz,, for partition and for posses- -

sion of one-fourth share of tha land in suit
in the plaintiff’s favour; bub the lower
appellate Court refused o order parbition
and mersly gave declaration of the plain-
6iff's title to a cerbain porfion of the
lana. .

Ths maia legal question raised on ap-
pellant’s behalf 1lies in the conbenbion
that the orders passed in Civil Execubion
M. 224 of 1923 and Civil Mise. No. 2 of
1924 on Tth January 1924, should be
read fogether, and were hanbamount to
an order direcking reamoval of atbachment,
uander O. 21, R. 60, Civil P. C., which
wa3 conclusive, subjech only to the resuls
of a sult under 0. 21, R. 63, and conse-
gquently barred the fresh application for

LI 4

Me., Tox HLanGg v. U Taa Kga (Mya Ba, J)

the alleged purchase by -
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attachment in Civil Execution No. 19/24
which was therefore illegal and void.

A claim proceedings like the one in
Civil Miscellaneous No. 2/24 falls with-
in the scops of O. 21, R. 58, which enacts
that the Court shall proceed to investi-
gate a claim unless it considers that it
wag designedly or unnecessarily delayed,
whereupon such investigation the Court
is sabisfied of circumstances menbioned
in R. 60, if shall make an order releasing
the property wholly or to such extent as
it thinks fit from atbachment. To my
mind, a comparison of these rules.shows
that an order ander R. 60 in favour of a
claim must be fhe resulf of an investiga-
tion arising on a claim being preferred
under R. 58, except in cases whers the
investigation is deemed unnecessary as

for instance, where the attaching. decree-

holder declines to oppose the claim or
congents to its being granted. Now the
order passed in Civil Execution No.
9294/23 was passed in consequence of the
decree-holder’'s default of appearance to
prosecute that proceedings and it was in
these terms:

“ Qalled, warrant returned duly executed. '
Neither the decrse-holder nor his agent pre-
gsent. Dismissed for default. Attachment

withdrawn,”

This order would have been passed ail
the same, éven if there was no applica-
tion for removal of aftachment. It was
therefore, not an order passed in eonse-
quence of or as a result "of the appellant’s
application for removal of aftachment,
becauss the Court had not even orderad
the issue of notice of the appel-
lants’ application %o the decrse-holder,
there is nothing to show that the decree-
holdsr was even aware of the appsllani’s
applicabion, and it cannot be said that
the decrea-holder absented himself to
evade an investigation. There isthus no
ground for reading the orders in the two
cagses together as if they are interdepen-
dent. The order for withdrawal of attach-
ment in Civil Execution No. 224/23 can-
nob ia these circumstances bs regarded as
one under O. 21, R. 60, while ‘the order
closing the case in Civil Miscellaneous
No. 2/24 in veiw of the dismissal of the
execufion proceedings and the wibthdra-
wal of atbachment is by no means such
an order or an order against the dscree-
holder within the meaning of O.2I,
R.63. Iu my opinion $the contention is .
untbenshla.
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The learned advocate for the appel-
1ant cites Moung Pya v. Ma Hia Kyu
{1) in which Duckworth and Po Han, JJ.,
following the rulings in Venkatrat-
nam v. Ranganayakamma (2); Nogendra
Lal v. Fani Bhusan (3) and Gulad v.
Mutsaddi Lal (4), held that an order on
_.aremova! of attachment application after
‘no investigation of the claim comes with-
in the category of an order made against
that party in such & way as to render
that order conclusive and thersby prohi-
bit the institution of a suit to establish
‘the same rights after the period of one
year atlowed by Art. 11, Sch 1, Lim. Act,
has expired, All these cases are distin-
" guishable from the present case.

In essimating whether an order made
on & removal of attachment application
without investigation is of the deserip-
tion raentioned in R. 63, i§ is, in my opi-
nion essential to distinguish an order
against the applicant in a claim procesd-
ings from an order against an atbaching
-decree-holder, for, against a claimant an
order may be made refusing to investi-
gate the claim on. the gronnd fthat the
¢laim or objection was designedly or un-
necessarily delayed, and the claim may
also be dismissed on account of the
claimant’s default of appearance, or on
account of non-prossecution, while if is
inconceivable that an order should be
made against an attaching decree-holder
without having him before the Court
except where the case is to be dealt with
ex parte egainst him. The order which
was considered in Maung Pya’s case (1)

~ was an order dismissing the application
for removal of attachment for want of
prosecution, on the applicant’s proposing
%u the Court that his application should
be dismissed without costs.

Yo the Full Bench case of Venkatarat-
namv. Ranganayakamma (2) it was held
that an order refusing fo investigabe a
claim to attached property on the ground
that there was delay in filing it is an order

passed against the claimant within O. 21, .

R 65, and that an order on a claim peti-
tion merely stating that as it was filed
late it will be notified to the bidders is
+{1) A. L R. 1924 Rang. 49=1 Rang. 451.

+ {2) [1918] 41 Mad. 985=35M. L. 3. 83