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IN D 'E X 
TO THE 

Upper Burma R~lings· for the years-1902-03. 
VQLU ME ll. 

C IVIL. 

A 

I,.CT- EKGLIBH B I LLS Ol' Ex<:BA.NGE-Section $6- No provision in the 
. Negotiable Instruments Act similar to-:-S ee Negotiable Instruments 

A DMJNJSTRA'fl ON-Letters of-A suit following five months after the issue 
of-of pr"operty in the possession of persons to whom it had been dis; 
tributed ·bv the administrator, did not invalidate the suit-Decree 
should have merely specified the share. to which plaint iff was entitle( 
of deceased's interest in the undivided property and should not have 
defined the extent of- the deceased's inter~t.-See Probate and Ad· 
ministration ... .. . ·.. . ... . .•• . ••. 

A»OPTION.- Buddbist Law- When a Buddhist parent has given his child 
in- to another, lie is entitled until the child has grown up to cancel the:
and recaD the child -See Buddhist Law Adoption · ... · ... 

ADvocATES-Transfe-r of .l>rie(by an advocate orally tQ anc.ther advocate
recogni%ed practice and not contrary to law,-Stl Power-Cf-~ttomey ... 

AO.BNT-Eflect of fraud on the part of persons dealing with the-constnic
~ion of t_he six general prin~ipl.es of powers·of·attorney.-Ste Power
of·Attomey , . .. .. . • . . . . 

AGREEMENT.-A secret-betwee'! two partners th:lt implies a civil injury 
to. a third partner is an agreement with. an unlawful objeet and is 
vo1d.-See Contract .... .., ... 
~----·-An-by which a vlllage headm'an transfers his o'fficial duties 

. to another person wh o in consideration of performing them is to obtain 
a proport ion Qf th~ Commission, is one of. which the consideration and 

· object are unlawful and opposed to public policy, and w~ich should'not 
· be enforced by :t Court ot Justice.-See Contrac~ ... . ·:· 
AN1'8-NUPTJAL CONTRACT-Not the usual incident of a Buddhist marriage

to be proved by clear evidence t~at marriage .was the consideration of 
the promise.- See Buddh.ist .Law-Marriage .. 

APPSAL.- Civii-A- should ordinarily be fixed for h~ring so as to 3:1low 
· at least an interval of a month bet\lveen the date of serving th~ notice· 
. and the date of hearing the- See Civil Procedure ••• . .. . 

APrBLLATE CouRT-Duty of-A.Civil appeal should ordinarily be fixed 
for bearing so as to allow at least an interval of a month between the 
d:1te of serving t~e notice·and the date of hearing the appeai.-See Civil 
Procedure ... •• .. ••• 

ARBiTRATION.-Where arbitrators resolve that their award shall b e put in 
the. forf!l a document and signed bY.: them, nothing but that dr.cu
ment can be [reated as the award-: One arbitrator cannot delegate 
his pbwers of decision to another""7when arbitrators h~ve been appoint· 
ed by agreement and no provisi• n haS been made for a difl~rence of 
opinion, the award is invalid unless it is unanimous 

AIUIJTRAT~R.-An-cannot delegate ·.his powers of decision to an.,ther- . . 
· See Arbitration · , .. ..: ••. ... • .. 
ARliiTRATORs . ...:.Wben - have lieen .appointed by agreement and no pro· 
· vision ~ been.l'!l.if.e for ,a~d~ff~rc;n~ .c.f·opinion, the .~ward is invalid 

unless 1t IS Uflammous.-See. ArbJtratlon ... ••• ; .. . . ~ ...... . •. ~ . . . . . .. . 
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Page. 

ATTACH WENT-by' actual seizure-lawful-of joint property'-to extent of 
wife's interest, husband and ,\life being Buddhists-when decree 'is pass-
ed against a wife alone-malice.-See Execution of D~cree · ... 1 

ATTORNB!-Power ·of-Construction o!-Six. ~~.neral principles-Effect of 
fraud on the part of persons dealmg \Vttn_the agene.-:-See Po.wer·of~ 
Attorney : .•. .•• . ... • •. · .•. ... 5 

AwARD.-Wii~n arbitrators resolve that t~ir- shall be pu.t in 'the form of a · 
.document, and signed by tliem; nothing but that d<><;ument can be treat-
ed as the-. See Arbitration ... · . .. .. . · ·.... r 

B . 

·Bti.Ls OF Ex-GHANG·E Ac:r-:EI)glish Scctions6~n~ provision in the Negoti-· 
.able Instruments Act stmtlar t(!-See Negottable Instruments· . ; . 

,so~D-'Su·it on a -:-e!(ecuted for an unlawful considecatio·n-Bood void and. 
. suit not enforceable.-See Contract 8 
BuoDI,'UST l:.aw.-Adoption-When a Buddhist.parenthas ~iven~1is child in 

adoption to another,, he is erttitled until the child has grown up, to cancel 
the adoption and recall the child ... ...· · . ... ... · 1 

---. - -DtVOR<:!I-As by mutual..C!Cnsent .between parties ncit pre- . 
· viously' married-wife entitled qn partition. to one-third' share o,f property . 

inherited by husband during covertur,e and vice versa . · ... · . ... · r 
--------. · · Misconduct on the part of a husband,· which· 

may not in· itself be sufficient to entitle a wife to divor-ce under the rule 
of separation, · wher~ the husband is the offender may neve<"-thele-ss be 

· ~ufficient ·tO entitle her to insist on a'divorce as by . mutual consent.- · 
See Buddhist Law..:_Divorce · ... ... · ' · .... · 6 
~ . . . --.-When under-a s11it has been b,rought for 

div.orc.e without ;partition of .property, a subsequent suit. for ,par.tition ·of 
. ·the-joint prqperty is. maintainable ••• .... .. · ... 12 

. . . . Gift..:.... Buddhist Law ordinarily . is not ·applicable" to gifts 
but.'is· applicable to dea~h·bed r;ifts- See Buddhsii Law~ift ..•. 1 

--:- -.:.-. - ·--Ecclesiastlcal.:-Civ•l Courts should abstain from deciding 
pointS which fall within t.h~ sphere of ecclesiastical jurisdict:ion.-5 ee 
Budd!iist · Law-Ecclesiastica] .. • ... . · ... . . . t 

-:---. -----Inheritanc!!.-Living apart fron_1 parents and not attend• 
ing in illness dues not of itself' rupture family ties; or disqualify children 
from fnheritance.-See Probate and AdminisUation . .. · ... 7 . 

------. Marriage-Decree passed against a wif~ alone, husband 
' and wife being Bud41iists, attaChments hy actual seizure. of joint pro-
.· perty.to the extent of thewife.'s inter.e~t law!t.!l-See Execution of llecree 1 

. ·~arriage-Ante·nuptial contract not the usu?-1 in'Cide~t of 
-to be clearly proved that marnage was theconside~ation of the pro-

. mise-See Buddhist· Law-~arriage ... · . ..• · ... 1 
BURDEN op PRO.oF-D~fendarit it1 possessi9n of land there being no yJrong· 
· . ful dispossesSion of plaintiff-P_Iaintiff asserts permissive occupation by 

· defend~iit-O.efen~~~t a~~rts p~ssessi~n of land by gift outright. 13ur-' 
: den ?f proof on.p'lamtiff •. -,s'ee Eytdence .... · .;. · ... 7 

c 
. . . 
-CH&QUE:-No 'privity between the holder of a~a.,. .... ~ .. o••" ..... "''"'""'" vu 

. whoni it is · drawn~onstruction 'of a huJt:ii.-See Negotiable Instrti· . 
. · . ments -· .•• ... .... · .•• . ... ·. .. ... ·s 
·CHlLD.-Adoption.of-'urider Buddhis~ Law-:-wheh child may be ~alled by . 

· parent and adoption 'cancelled.:-See Buddhist. Law-.kdoption . ..... ·x 
CtvtL CoURT : has no jurh;diction in any matter ·which a .Rev~nti.e officer is· 

·empowereii under the· Upper ·Burma Land . and Revenue .Regula· ·· 
tion 'to dispos.e .of-A suit Y"~.ill 'not .lie in a-to execute .the orders .. of a ' 



Revenue officer whether by restitution or othenvise.-See Civil Proce-
dure - .. 

CIVIL CoURTS .should abstain from deciding points which fall within the 
sphere of e!;Clesiastical jurisdiction -See Buddhist Law-Ecck:siastical · 

CniL PROCEDUR'B, 11':-In Revenue proceedings of a judicial nature a 
Revenue officer has inheren(powertoexecute hisown orders. A Civil 
Court has ng jurisdiction in any,.matter which a Revenue officer is em· 
.powered under the Regulation to dispO!Ie of-section 53.(1), Upper 
.Burma Lana and Revenue Regulation. A s uit will not lie in a CIVil 
.Court to execute the orders of a Revenue officer, whether by re!.titutio"n 
or otherwise ... 

---- -----. 1.1-suit for rent of State land not cognizable by the 
Ci11il 'Courts.-See Civil .Procedure,;, ••. ... ... 

, 42, 43· When under Buddhist law a suit has been 
brought for divorce without partition of property a subsequent suit for 
p~rtition of the joint property is maintamablt~.'-See Buddhist Law
Divorce 

- · , 283, 561-A deed of conveyance of property to one 
creditor with the object of defeating another creditor is not void pro· 
vided that it is oon4Jide, i.e., if it is nnt a mere clock for retaining a 
benefit to the .gra)lt or-A civil appeal should ordinarily be fixed for 
hearin~ ·so as to allow at least an interval of a month between the date 
oE serVJng the notice and the date of hearing the appeal ... 

--, 283-A l'ownship Court has jurisdiction to try a 
suit brought under-to nssert -the· same right which a Subdivisional 
Court had disallowed under section liSt-In such a suit the jurisdiction 

.or the-Court-is determined by the amount in dispute and not by the 
amount of the decree in execution of which the property had been 
attached 

· , 295.~A decree-holder who attaches and sells moveable 
property of his judgment-debtor, on which a third party has a l.ie!l-
15 liable to that third party for the Joss that he sustains by having 'hiS 
lien destroyed or impairj:d ... ... 

, 623-;-A review qf judgment cnnnot be admitted for the 
purpose of re-arglling a case on previous materiai-Err;,r of law can be 
a good ground for review only w,here the law is deiinite and capable. of . 
distinct ascertainment ... · . ..: . .. ... ... 

.Co·BIIIR.-cannot sue administrator for partition· of the estate of an intes~ 
· tate-:See Probate and Administrat.ion ... .. · ... 

'CONSTRUCTION Ol' A HUNDI.-See Negotlable J~struments 
CoNSTRUCTION OF BNACTM&NT WHICH BAS PREVAILED FOR Sl!V6RAL 

YE.'R.S--Presumption in favour of that construction arises- No t;>ther 
construction unfavourable to suitor should after.va rds be put up:,n the 
enactment except for some very co~ent r~son.-See-court ~ees ·:·' 

.CoNTRACT Z3--:-An agreeinent by whtch a v11lage headman transfers h~ 
· official dut~ to another p¢rson wh.> in consideration of performing 

them is to obtain a proportion of the commission, is one of which the 
consideration aJod object are unla:-vful an9 oeposed to public policy, and 
which should not be enforced by a Court cf JUStice ... · ... 

----z3-Suit_ on a 'Qond executed, the<onstdera:ion being unlawful-'-
Bond void and suit not enforceable ... ... · ••• 

- --.. -240. -When one person advances money to attother to enable him 
to take contracts, the fact that the former is remunerated by a share of 
the pr9fits does not of it~f constitute a partnership 

---ante-nuptial contracts-to be proved by clear e\·idence that mar
r iage was the consideration of the promise-not the usual incidents of a 
Buddhist M:miag~.-~-See Buddhist.~w-Marriage ... ... 

~---239-marriage under Mahommedan -Law not a partnership as 
defined under the Aot ...... s~e Ma:hommedan l..aw 
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. _!NDEX. 

CoNTRACT 23, 257.-Secr~t agreement bet~een two partners that implies 
civil !niu~y to~ third partner is. an agreement with an unlawful object 
and IS votd ,,; · .• •• • . ..• 

CouaT F.s&s-"Il, ·I7 (Vl).-A suit by aJand-lord to eject a tenant from his 
. house·is·governed as .. regards Court Fees by-also when a particula1· 

· construction of the Court Fees Act which is a · fiscal enactment in {:JVour 
of the suitor·has· pre1•ailed f, ,r many yeats,, a strong presump:tion in 
favour of tha~ construction arises and no other construction unfavour
able·to ~he suitor should ~fteiwards be put · upon · the el)fictment, eifcept 
for so·me very .coge.n.t reason ..... . ••.• -. ... . . .... • .. 

D 

DUi&GB-by owner ·()f animal trespasSing-plaintiff to prove . such . was 
caused or rendered· possible by defendant's ne~li_gence .:....Liability c·f 
owner .only for: tbe ordinary consequences of such trespas!'.~ Sec Tort · 

DaATf!·BBD GIFT-Buddhist Law· applicable to-. See Buddhist . Law- . 
. G1ft . ... . ·... . . ·... · ... ... . · ... . 

DacR'EE:-.Execut.ion of-power of .·Court to· execute decree in·excess of the 
limits of its pecuniary jurisdiction as an Original Court.-Sce Execution 

. of. Decree .. .. · ··. ... . · . .... ... . . • .. 
DECREE-HOLDER who attaches and sells moveabliSproperty of his jtidgment

debter on which a third party has ;i lien, is liable io. th_at third party for 
the loss that he sustains by having his lien destroyed or impaired.
See (;ivil Procedure ... ... ... ... . · .. : 

DEED OJt' SALE~ Mere· verbal. evidence of .contemporaneous oral agreement, 
showing th~,an apparent-w.as really a mortgage, insuffic;ient -StiCh ·· 

. evidence no~ admissible ·ag~in.;t an. innocent purchaser without notice of 
~~e existence of the mortgage.-See Evidence · · · . ... · .. · 

OF CONVEYANCE OF PROPERTY-A-t<;> one.creclitor with the object 
:defeating another· creditor is not vojd provided tliat it is bona fitie, . 
:·~.if it is not a tnere·cloak f@r retaining a benefit to fhe granter.-;-See 
tvtl Procedure . . ·.. .. . ·.·· . .••. . ... · · . · 
~cJi ...... Buddhist Law-Mutual c9nsent-par~ies not previous.ly.inarried 
·wife entitled on· partition to one-thir-d property inherited by husband 
tripg coverture and ·vice versa.-Sec Buddhist Law-Divorce ... 
..-When under Buddhist Law a suit· has been brought for-with()ur 
trt.ition of proper~y, a subsequent suit for p;3.rtition of the joint pro
:rty is n1;~intainable-. S ee Buddhbt Law--Divorce .. · ... 
lf&NT _;In Upper Bur~a a. suit lies for a decree directing that a~ 
1all be registered. Ste Registration · ·... · . .. . . . . .. 
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MBNT-Suit for..:...of ·a .tenant. from a house-governed as· regards 
>urt Fee5 by .Arijcle 17, clause VI, Schedule U of C9urt F~s Act-
e Court-Fees ' ., . 1 
NC£-th'<t. marriage was the ·con~\deration of-the premise to be· ~lc.arly ·.-
oved py-, · S~e Buddl)istLaw-Marriage ... · .. :.. .. ;. . ·. .. .. 1- · 

-92 . ..:..Mere verbal evid,cnce of contemporaneous .. Pral. agreement, · 
owing that an app~rent deei;l of sale "'as really a. m9rtgage, insuffi· 
mt_;.such : evidence . not admissible against an inn9Qent purchaser 
thout notice· of the existence of the mortgage.-S~fi .Evidence · · .. :· J· · 
..;...92 (4).-:-W·hen a partnersliip has been constituted by a registered 
ed, proviso(-~;) to-does not bar it.Crom being .dissolved by an c;tat. 
'reement ... · .. ~ : ••• ... · ••· 5 
:..:_I io.-Defentlant .·in ·possession . of land there bejrig no .mongful 
1possession <>f plaintiff----: Plaintiff. al>serts tl)at he gave the defendant 
tmissive occupation.:,..Defendant a;serts ·poss:~ssion of , land by_ gi.~t 

' 



INDEX. v 

outri~ht-'fhe burden of pn'IOi lies en the pl<).intiff to show that he gave 
Page.. 

permissive occupation and that he. has a subsisting title .•. . . 
EXECUTION OF .liECREE:-dccree passed '1-gainst the wife alone. the husband 
· and wife' being Buddhists-attachment by actual seizure tv the extent of 

the wife's interest-lnwful-malic.c cannot be inferred from surrounding 
circumstances unless it is shown that the attachonem was made in an 
unreasonable an'd imporc.pcr manncr.-Sec l£xec~;~tion of Decree ... 
---~ Dec:r.ec-huldcr who attache, and sells m"veable 

property of his judgment-debtor, on which a third part\' has a iie~, · is 
liable· to tha,t .t~ird party for the los~ that he sustains by h.avi11g his lien 

· iiestro)'oo or impair~d.-See Civil Procedure ... ... ... 
--------;----.--·-power or Court to execute decrees in excess of tbe 

limits of its pecuniary jurisdiction as an Original Coitrt.-See Exeeution 

7 

of Decree .:. . . .... 5-
--Su;t will not lie. in a Civil ..Conrt to execute the 

orders of a Revenue officer whether by restitution o·r otherwise.-.Sei 
Civil Procedure ... .•• .•. ... . .. 

..--.-. . ·A To" nship Cour-t has jurisdiction to try -a suit 
brought under section ·283,-Civil Proctdure ·Code to assert. the -same 
right which a Subdivi~ional Court has disallowed under paragraph ~St
jurisdiction of C{li.llt to be determined by amount in dispute not by 
·amount o( decrP.e in execution c,f which .property has i::ecn ·a.tta>:hed.-'-
See Civil-Procedure . .• . . .. . .. 

F 

FRAUD-effect o~-:on .the part of person~ dealing with ' the . Agent-Con~ 
struction of the siK general principles of powers-of-attorney.- See Power-
of-Attorney ... ; .. · · ... 

G 
·GIFTs-ordinarily Buddhist Law is not applicab-le to- but it is· applicable to 

· death-bed gifts.' See ~uddhist Law-Gift ... ... .. . 

H 

19· 

5· 

f · 

\'IE~MAN-Vill~g.e-An agreement l>y which a-transfers · his . official 
duties to another person who in c~>n!>idcratbn of performing them is to 
obtain a proportion of t~e C<•mmission, is one r.{ w11ich the consideration 
and ol?ject are unlawful :md opposed to .public policy, and which should 
no.t be enforced by .a Court of Justice.-See Con:ract · · • . . ·6 · 

Ho-Nol.-Construction of a-Se.e Negotiable Instruments ... . .. • 5·· 
HuSBAND'-misconduct con the part of-which may not in itself be sufficient to 

entitle a wife' under Buddhist T .aw·to divorc.:, .may nevertheless be suffi-
cient to entitle.hcr tu in:;ist on :1 divorce by mutual c<>nsent.-See Bud-
dhist Law-Divorce ... ... ..-. •.. . -6· 

IMMOV&BL'E PROPRRTY-Tari palms and coc~anut trees ar.e ·not " ·stand
ing tim~r" as referred to in section 3 or the Upper Burma Registration 
Regulation, but are-. See Upper Uurma. Registration Regulation ... I• 

lNH.ERlTANC&-J .iving apart from parents and not attending in illness does 
not of itself rupture family ties, or·disq11alify children from-. See Pro-
bate and Administration .·.. ... .•. .•• 1' 

•(NTEST.ATE--Co-heir cannot sue administrator .for partit'ion of e&t1te of .an 
.....,., See Prvbate and Administration . · · · .•• · .•• . · .... I · 

. J 
jOlt;T PltoriRTY-att~~h.ment· by actual sei~ure o'f~o the extent of the 

wife's i11terest-when'qecree passed against the wife alone-husband 
·. and wife being Buddhists-la~vfuJ.-Se~ Execution of. Deeree .. 

JVDGMENT.-Revirw of-c:a~no~ b'e.admitted for th~ P!ln,ose of re-argujng 
a case on prev1ous matenal-Error_ oflaw can be go(ld .ground fo·r reVlew 
only· where the law is defini~e and capable of distinct ascertainment.- Su 
Civ.il .Procedure· ... , . .. . . ... . • . . . ..... . 

,. 
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JURlSDICTlON:-Civil Cour~. has no-in any . matter which a. Revep_uc ofliccr 
is empowered under tlie Upper Burma Land and Revenue Regulation 
to dispose of-Suit will not lie in a Civil Court t'o execute the orders or 
a Revenue officer whether by restitution or otherwise.-See Civil Proce-
dure · ... · 

-Court has no-to execute decree sent for execution-when it 
is excess of the limits· of its pecuniary jurisdiction as an Original Court 
-See EJ>ecution of Decree · ... . .•• . . ••• . • •• 

------· Ecclesiastical:-Civil Court should abst.;;lin from deciding· · 
points whi'ch fall within the sphere of-"-See Buddhist Law-Ecclesiastical 

.,..---· -· .-·--- suit for rent of State land ·not cognizable by the .Civil Courts. 
-See Civil Procedure · .••. .~. . •• 

of a township court to 'try a · ·suit .brought . under.-section 
283, Civii ·Prtcedure Code, to assert the same right which a ·Subdivi
sional Court had- disallowed under section 28t_.-In such a suit-the juris
_diction of the Court is . determined by the amount in dispute, and ·not 
by the amount of the· decree in execution of which the property had ' 
been attached.-See Ci\'il Procedure · 

. L 

13 

5 

I , 

' ( ' 

LAND-Defendant in possession of-there being n9 wrongful dispossession 
of plai.ntiff-f>laintiff asserts permissive occupation b'y defend~nt-De- · 
fendant asserts possession oJ land by gift oi.Itright-~urden of proof on 

. . plaintiff.-See Evidence... · · .. · . .• •· . .•.• 7 
LU!D-LORO-Suit oy a-to ejec.t a tenant from his house is gove-rned as 

regards Court Fees Qy· Article r7_, Clause VI_, of Schedule II, 'of till: 
Court Fees Act.-See Court Fees ... . ••. 

· LBTTBRS OF ADMINISTRATION-<t·suit f,;Jiowing fiv« m'unlhs after tl.c i,;s'uc of 
· -property in t,.he possession o(, persons to whom it had been distributed 

by the -administrator· did' ·not invalidate the suit-Decree should have 
merely s'pecified the share. to which plaintiff was entitled of the dc<leas
ed's interest in the undivided property and should not have defined the. 
extent of the de_ceased's inte'rest.-See Probate and Administration .. ·. 3 
-------.-- w.hen an applicar;t for-'is entitled to inherit and 

is urider no positive 'disqualification and -there is no application-by 
any. other person, -the applic!l,tion should not be nifused.;_See Prob:tte 
and Administration 7 

M 

. 'MAH. OMMEDAN LAW-property acqt;i.red during marriage under Mahomme
dan Law notr.eg.:~rded as_ par-tnership property--Essentials of partner
ship as defined in:the Cc ntract· Act.--:-See i.\1anommedan Law ... 

1ofALIC&~attachm~t by clecree-holder of property <if ju~~ment-debtor
malice cannot. be inferred from sucroun:iing circumst:ioccs unless it can 
be shown that attachment was made in a·n u•irea,.o;onablc aqd impcoper 
manner.-,Ste Execution of D.ecree . -: .•• 

MARRIAG!!-Under Mahominedan· Law not a partnership ;,ts defined nnder 
the. Act.-See Mahorrimedan-Law : .. ... · .•• . · .•. 

:MI~CON.QUCT,..:on the' pa~t of a husband whic~ m_ay not in itself be 'suffici~•!t 
to entitle a ,.;rife to d1vorce under B.uddh1st Law where -the husband 1s · 

the offender may neve.rtheles.s· he · sufficient to entitle her to . in~ist·on ri · 
. ·divorce as by mutual !=Onsent.-Sce. Buddhist Law-Divorce ... 6 
'MORTGAGB.,-mere \ erbal evidence of con!empornneous oral :tgrecll1ent;' 

showing that an · apparent deed- of. sale' was really a- insufficient..;._· 
such evidence not admissible against an innocent purchaser .without 
notice of the· existence of the . mortgage.-See : E~idence ••• 

.:MUNICil'.\LITY-When a ·. person fr!>m whom money is due to the-alleges· 
that i~ contravention cf Rule 4 of the rules in Municipal. and Lcical .
·Department Notification No. 148, dated the tt~h Dec;ember xgoo, he 



INDEX. 

paid. the money at the Municipal office and it appears that the money 
was not paid to the treasury it is not a valid defence in a suit by Muni· 
cipal Committee to recover the money.- See Upper Burma Municipal 
Regulation . ... ... ... 

N 

· N BGoTUBLZ -IN~TROMENTS, 31.-Const-r.uction of a bundi.-No J?rivity be
tween the holder of a cheque as such and the banker on whom 1t is dra\\ n 

- .-------· ---87 - If a ·promissory note payable to order 
. runs" I, John Brown, promiSe to pay " ~nd it is subsequently before 
neg~tiation signed bySmith, Smith is nota co-maker, and the addition 
of his name is not a rraterial 'alteration \Vhich renders the note void.-

vii 

Page. 

See Negotiable Instruments r 

ORAL AGRBE~ENT-Mere verbal evidence of contemporaneous-showing 
that an apparent deed of sale was really a mortgage, insufficient-such 
evidence not admissible against an innocent purcnaser without notice 
of the existence of the tnortgage.- See'Evidence ... .. . ~ 

- --- When a partnership has been constituted by a registered deed, 
proviso·(+) to section 9z of the Evidence Act does not bar it I rom being 
dissolved by an oral agreement.- See E,·idence 92 (4) 6-

.p 

-P-ARBNT.-Buddhist- when a- has given his child in adoption to another 
be is entitled until the child has grown up, to cancel the adoption and 
recall his 'cbild.- See Buddhist Law-Adoption ... ... 

fl.utBNTs- living ap'art from- and not attending in illness does not of itself 
rupture family ties Ot disqualify children 'from inheriting-See Probate 
and Administration T 

.PARTITION-co-heir cannot sue adminiStrator for-of. estate of ~n intest.ate 
· -See Probate and Administrati >n ... · t 

P ARTITION OF PROURT,Y- When under Buddhist Law a suit ·has been 
brought for divorce withoqt-, a subsequent sui~ ·for partition of the 
joint property is maintainable.- See Buddhist Law-Divorce .. : u 

P ARTNtR- A secret agreement between two p3rtners t.hat implies a civil· 
injury to a third-is an agreem~nt with an unlawfal object and is 
void.- :See Contract •.. ... 4-

PARTNIRSBlP-Property acquired during marriage under Mahoinmedan 
Law not regarded essentials of partnership as defined in the Cor. tract 
Act.- Se'e Mahommedan Law ... ,.. 1. . 

----:-. When a-has been constituted by a registered deed, proviso 
(4) to section 92 of the Evidence Ac~ d~s not bar it from be\ng dissol-
ved by an oral agreement.- See Evuknce •.• .... ... 6 

---- - - When one person advances money to another to enable him 
to. u.ke c~ntTacts th~ fact that ~he former is remunerated by a share of 
the profits does not ttself constitute a-See Contract ... ·... to . 

..POSSESSION OF LAt\'D.- Uefendant in-there being no wrongful disposses· 
sion of plaintiff-Plait:ttiff asserts permissive occupation by defendant
Defendant asserts possession ofiand by gift outright-Burden of proof 
on plaintiff.-See Evidence .•. ... ... .. 7 

PowER·OF·ATTORNBY - Construction of-Six general principles-Effect of 
fraud on the part of persofiS dealing with the agent.-See Power-of-
Attorney ' .. S 

------- - Transfer-of brld orally oy' one advocate to anoth;;; 
- recognized practice and not contrary to law-sufficient cause such as 
sickness or engagement in another Court being sh.own 1 • 
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'PROBATE A!>'D ADMINISTRATIO~-A co-'heir cannol sue the administrator 
for partition of the estate when ).etters of admin:srratj.on have been ob
tained to the estate of an intestate -but must prosecute his cl;tim in the 
manner provided by the Prr:bate 'lnd Administration Act · , 

----. · A suit foii•>Wing fi(•e morths after the. issue ~f 
letters of.admmistt:ation of property. in the possessioq of persons to whom 
it had been distribute~ by t~e administrator did not invdidatethe S\lit
Decree should have merely specified the share to which plaimiff was en
titled of deeeasea's interest it} the undivided property; and should nqt 
have defined the extent of the dece:1sed's interest.-See· Probate and 
Adrpinistration · 

- . - ----When an applic .llt for letter;·~f admini;: 
tration is entitled to inherit and is under no positive disqualification, 
·and there is no application by.any other person the.· application should 

: not be rt;fused. .Living ap~rt from parents ari.d not attending in i.llness 
does'n <.t of itself rupture family ties oqiisqualify children front inl:terit· 
ing . . .. · .. .. .'.. . . ... ... 

.PROMlSSORY NO.TB ' PAYABL£ TO ORDIIR - If .--runs " .l,.John Brown, pro
- mise to pay,. and it is subseq!lent!y before nt'g~>tiation signed by Smith, 
. · Smith is not a co'·maker, and ·.the addition of _his name is not a material 

~Iteration which r~nders the n~te Vflid . .:....See Negotiabte I~truments .• , 
. "PROOP-:Burden _of-Defendant in possession of land :there tieing no· 

wrongful d-ispossession of pl:liritiff-Piaintiff asseits pe~missiv~ occupa
tion by defendant-Defendant a~serts possession of land by gift out• 
right-Burden of proof on-plaintiff. -'See Evidence .;, ..• 

Pao.PERTY.-A deed.of conveyimc~of-to .C:me creditor with the object of de~ 
feathtg';_tnot.her credit(!r is notJvoid provided that, it is bond ftde} i.e., if 
it is not a mere ·cloak for retaining a benefit to the grantor ....... See ~ivil 
Procedure . . :. ... · .· .·•• . . . · . · 

---- · acquired during marriage under )\1ahommedan Law- not 
. regarded !J-S P!lrtnership property.-See_ Mahommedari ~aV.. ... 
--.--- m · dsvorce as by mutual consent under Buddh1stLaw between 

. _ parties not previously married-wH: .ent~tl~d . on partitio_n to one-third 
share of- inherited by husband dttrmg coverture and vtce .versa.- See 
Buddhist Law-Divorce 

R 

REGISTERED Dt:ED-When a partnership h:•s been constitUted by a-proviso 
·4·to sectiu~ 92 of _the Evidence Act does not bar it from being dissolved · 
by an oral agreement -Se~ Evidence · . . .... . ... 

RBGISTRATI!)N.-lt:~ Upper Burma a suit lies f9r a decree direc'ting that a 
document shall be registered .... · .. · . · ._. : · :.~. . ... 

--·RsV.ENUB OFF!CBR-ln · revenue proceedings of a judicial nature a-h~s in· 
· herent power to execute his own orders -A Civil Court has no jurisdiction 
· in any matter which a-i!i empo.wes:_.•d under the _ regulation to dispose 

of-::-A suit will not lie in a Civil Court to, execute the orde:s of. a
whe~h~r by restitution or otherwise.-See Civil Procedure ·_. ... 

RsVX!f:W_of ju_dgrilent canno~ be ad~itted for the purpose of re-arguing a 
case on previous matenal-Error of law can be a good grou.nd for 
review only wh~re thP. law is ·definlte and capable of distinct ascertain-
ment . .,-See·Civil Procedure . ..: 

RoLEs-The-contained in Municipl!l and Local. Departl!\ent Notification 
·No. 148, dated the ·[tth December 1900, have the fore~ of-law-Money ·. 
paid in contravmtion·. o£ Rule 4- to lyfunicipal. office instead of to trea; 
sury not a .valid defence in suit by Municipality fer rec·overy of .money;
See Upper Bur~ a Municipal Regul:ati~n ... ... 

, 
s 

-STANDING TUIBBR-Tari pat'ms and C.O~oanut tr~·are n~t-as referred t~ 
in section 3.of the Upper Burma _ Re~istratiort Regulation but . are i m
moveable prop~rty~-See Upp::r ~urm~ RegiStrati9n Regulation ... 

I 
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STA.TB LAND,-Suit for rent oi-not cognizable by the Civil Couns. See 
Civil Procedure .. . ... ... ... I 

'S~11r.-In Upper Bu·ma a-lies for a decree directing that:; document shalt 
be registered. See ~ egistration I 

.T 

TA!U PALMs AND CcCOANUl'>Rus are not standing·limber as defiried in sec· 
tion 3 of the Upper Burma Registration Regulation but are immoveable 

· property.-See Upper Burm~ Registratibn Regulation .. • 1 
TENANT-Suit by a land-lord to .eject a-from 'his house is govemed as r.e-

gnrds ·Court fcees by Article 17, Clause VI of Schedule II of the Court 
Fees Act.-Se~ Court Fees ... 1 

ToRT-damage dgne_by a domes•ic animal -·plaintiff to prove that such .was 
caused or rendered possible by the defendant's negligence- owner of 
animal liable to such damage as it is lil<ely to do from the nature of the 
animal-Not liable for the vicious acts of an animal of an ordinarily quiet 
nature unless he knows tt.e animal to be vicious.-Secr ~rort ... 

TowNSHIP Cl;lURT-has jurisd~ction to try a suit brvught under section 
283, .Civil Procedure·Code, to assert the same right which a Subdivisional 
Court had disallowed under s~ction 28r,- In such :1 suit theJ'urisidiction 
of the .Court. is determined by the amount in dispute an not by the 
amount of the. decree.in execution of which the property had been at-
tached.-See Civil Procedure .. • .. . 19 

nir.sPAss.-Owner:of animal.liable only for the ordinary consequences of 
such-plaintiff to .pro.ve that damage was done and that such was caused 
or rendered possible by-defendant's ne~ligence.-See Tort I 

u 
UNLA w.FOL A'oRSBMENT-by viUage hea<lman who transfers his official du
. ·ties t.O another person who in consideration of performing them is to ob

-tain a proportion of the commission-not enforceable by a ·court. of 
Justice-SeeContract ... ... ·~· ... · .· ... 6 

---:-.- Suit on a bond executed for an unlawful consi~ 
deration-Bond void and the suit not · enforceable.-Ste <. ontracl . •. 8 

UPP.SR BuRJ.IU LAND AND Re~~>NUB- REGULATION, 53, (r)~i\;'il Court has 
.. no jurisdiction in any matter which ·a Revenue officer is empowered 

under the Regulation to dispose of-Suit will not lie in a Civil 'Cour-t to 
execute the orders of a Revenue officer, whether by restitution or 
otherwise.-See Civil P1'ocedure ... .. . ... I 

.Url'ER ·BuRMA MuNrcri'At. REGULATJON-1887.-The rules contained in 
Municipal and Loc;~.l Department Notification No·. 148, dated the nth 
December 1900., h<!.ve the -force of law-when a person from whom money 
is due to the Municjpality alleges that in contravention of Rule 4 he 
paid the money at the Municipal office and it appears that the money 
was not paid to the veasury it is not a valid defence in a suit by the 
Municipal Committee to recover the monev ... .. . .. ·• 

UP-rBR BuRMA RsGJSTR~T~ON R&GULU lON-3.-Taci p:1lms a nd cocoanut 
trees are not " standi.ng timber" as referred to in-but are immoveable 
property · 

v 
V .&RBAL EVIDENCE-mere-of contemporaneous oral agreement, ~bowing 

that an apparent deed of sale was really a mortgage. insufficient-such 
evidence not admissible against an innocent purchaSer without notice of 
the existence of the mortgag.e.-See Evidence ... ••• · ... 1 

w 
WUI.Z~a!'e of·property entitled to-on divorce by mutual consent~arties 

not previOusly married.-Sie Buddhist Law--Divorce ••• ..~ 1 

X 





UPPER BURMA .RUUN.OS. 

Advocates. 

B efo.re H. Adamson, E,sq. 

In the matter of an application by r'J. Gaosa. 
Mr. If. M. Lutter- for applicant, 

Tramfe,·of brief hy an ad'Oocat~ orally to aMther advocate-Recognised fmictice 
· . · and not contrary tq laW.. 

[See Pt'wer·of-attorney~ page I.) 

Ci11il Reoisioli; 
N9••So( 

zgo;. 
April 
zst.. -
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UPPER BURMA RULINGS. l 

Appellate Court-Duty of. 

Before H. Adamson, Esq., C.S.I. · 

VALLEAPPA CHETTY t~. (2) MA THIT. 
. } . [ (t) MAUNG KE. 

. . {3) M.A HMI. 

J!r. H. ·M. Lutttr- for· Appellant. I Mr. C. G. S. Pilla,·-for Respondents. 

A Ciflil opptal should ordit~arily be fixed for htarint so as to allow at ieast 
an interval of a month ~l'f!letn the date of ser'IJittg the .notice and the date iif 
lwzring the ilppeal. . . · · · 

. . 
[See Civil Pr<'Cedure, page15.) 

-





UPPER BURMA RUL-~ i..;C .S,. . . "~'-

Arbitration. 

, · Before .H. Adamson, Esq., C.S.I .. 
MA: THET TIN ~ - (I) MA SAW KIN, (2.) MAUNG KE. 

M;~ n.·N. Hiriec-for Appellant. I Afr. J. N. 8asu-£or Respondents. 

• " 

Held- (1) that where arbitrators resolve that their a\vard shall be put in the forin 
of a document and signed by them, nothing but that document can be 
t reated as the award, . 

(2} tbat one arbitrator cannot delegate his powers of decision to another, 
(3)· that when arbitrators have been appointed by agreement, and no provision 

has been niade for a difference of opinion, the award is invalid, untess it · is 
Unanimous. · 
References =~ 

· 2 , Upper Burma Hulings, 1892·96, page 276. 
. IS. 

TI;e appellant sued for partition of property, and ope of the defences 
raised was that the dispute llad already been settled by an award of 
arbitrators. 'f o this it;was replied that the award was invalid. 
· The Lower Courts eoocurrently held that the award was valid and 
dismissed the suit. . 

Four arbitrators w~re appointed by agreement, and no provision was 
made for a: difference Qf opi"nion ar:r.ong the arbitrators. . 

· Evi9ence was heard at Sithe by the four arbitrators, and a rough draft 
of an 11ward was written. lt·was then resolved by the arbitrators that 
they and the parties should meet at Ye·u, where the final award sbould . 
be written out by the arbitrators on stam.ped paper, and signed by: the 
arbitrators, find delivered. · . · 

. The meeting as arranged was .held at Ye-u, where an award was on 
the day fixed written and delivered. In M aung Nyo v. M aung Shwe 0* 
it was:b~ld that though an oral a\\'ard m?-y be given, and a noie· or· 
minute of it·taken for record, still i.f the arbitrators resolve that their 
!!Ward is to be put in the form o'f a document to he signed· by them as 
the final expression of Jhei~ decision, nothing but that document·can be 
treated as the ·award: It is therefore clear that the award deli•ere.d 
at Y.e·u ·m~st be held ~o be tbe final and only award, and the con-. 
elusion of the arbitration. . 

Two of .the arbitrators found that it would be inconvenient to go to 
Ye·u, ana they entereq into an agreement (Exhibit E) with the other 

. arbitrators to the effect that as they wer~ related to both parti~s and 
as the case bati not been finished, and another date had been fixed on 
which they could not l!ltend, they· should abide by the decision to be 
given by the other twq arbitrators. If this is an agreement delegating 
their powers of decision to the other arbitrators, as on the face of it, it 
appears to be, it would render the award invalid because delegatu~ · 
delegat'e non potesf. :But iUs argued that everything had been done 

·r 2, u. B. R., 1S92-96, page 276 • 
... 

Ci'11il S1concl 
AfPirJl No. iB 

of 1903. 
Jun• 8th.. 



· :c' .UPP.ER BURMA RULINGS . .. 
;.,:. , .. ,:_:.=- .. 

Arbitration. 
--------· ·-··· 

MA TnsT TiN except copying o~t the stamped paper .and signing it, and that ti1c 
• 

11
• deleo-atioil was merely for· mini'sterial purposes. . 

' ··M• SAw KIN. The point ~s immatedaJ·; because one of the two arbitrators who'had 
-· signed.Exhibit .E, after .all went to Y.e-u attbe tim.~iix.ed., at1d he there 

£efused to sign· the. award or to agree to .it. The.re i~ no r,eason why 
an arbitrator· should not .be at liberty · to change •his ·mind at auy time 
befoce .the awa·rd is signed. The result is. th_at tbe·finat award \Vas that 
oftwo or at most thre~ o£ the fou·r arbitrators. The ·contract between 
the par'ties however was; · tba,~ they · s~ould a'Ccept 'the ~nding of four 
arbit.fators. The fpu.r arbitrators have ·ma~e no award and conse
quently.there is nothing that ·th<: ~ppeliant is bound to accept. A 
similar ruling was .given in .Mau,g Kan v. Ma lfmwe Chf!n *·· 

~ It \Vo.uld therefore ~ppear that in a.nY cas~ d1,e a ward m u,;t be. hel(l 
tb be invalid . . The District Judge has held that the irr.egularities would 
be ·sufficient to viti~t-e the award, but he has also -held ·that they were 
-<:ondon~d 'by the'.condud: of the appellant, -who is nJw estopped from 
rai~ing oojections.;to the val.idity' of the award. · The contract referre.d . · ~ 
to..is that· she took no ol;lj.ection :to the award 'when the rough draft was .. : 

· made a-t Sithei and that sh.e sent her -representative to be 1>raseut at 
¥..e-u at. the firial ·reading of the ·award. 1 am unable to see iiOw ap
pellant can ·.be estop:p.ed ~y such action. Her objection would have l,>een 
of little :avail at ·.·Sithe where · it was unde·rstood that the four arbitra
tors were of one ·a~cocd. i~ fact any objection that she could have 

. -raised ~t'Sithe .wo'uld J,lo.t have.been worth a momen.t's considec<i.tio.il~ 
as s4e.ha~ ~~tet'ed -irito·an agreement . -to ·a.bide by the · deci~ion oflhe 
four arbitrator-s, and .was .bound thereby. It was· only-after arrival at · 
'X~-u when i~ was fo~nd t~at Qne of the arbitrators had changed his mind ·. 

· and -refused to sign. the -award, that any valid ground for obj-ection. on 
her part· arose. · .. · · · . · · . . 

I must hold for .the reasons stated that 'the award is iuv.alid, and pet 
·aside the decrees 'of the Lower Courts', and retu~n the case to the Sub
divisional ~ourt for decision on its merits. ~osts to follow t I)~ result. 



Buddhist Law-Adoption. 

Before H. A·damson, Esq., C.S.l. 
MAUt.:G SEIN v. MA MON. 

M1'. Z. M. D'Silva-for Appellant, I Mr. J.C. Chatterjee-£or Respondent. 
Hekl,-that when a Buddhist parent has given his child in adoption to anothef . 

1\e is entitled until the child has grovom up, to cancel the adoption, and recall the 
-child. · · . 

Reference:-
Ma.nukyl:, Book 8, sections 3 and <!• 

· The appellant gave. his son, a boy of seven, to . the .respondent in 
.adoption and the question is whether he can recall his son and cancel 
·the adoption at pleasure. The Lower Court has .refused to be guided 
by the principles of the Dhammatba:t on the ground that the suit is 
·not one relating to marriage, inheritance or caste, or any of the mat-
1:ers,t!) which Buddhist Law is applicable. But .a human be.ing cannot 
'be regarded as a. chattel that can be the subject of a gift. Adoption 
:is an institution of Buddhist Law, and' for the incidents that govern it, 
we must look to Buddhist La-yv or to custom, if custom .has modified 
the· law. There is no other ~1eans of getting light on the ..subject; 

::Now it is clear from the 8th Book of the Manuky~, sections 3 and 4,· 
pages 234, 2-35 ·and 236 o~ Richardson's edition, that parents. who have 

,given a child in adoption· to another, are at liberty until the child has 
. grown .up to tal<e tlie child back when they please. ·They are ·re· 
:quired to pay a certain proportion of .its price, which would proba,bly 
he' interpreted by our courts as me!l-ning that they should pay t~e 
,costs inc~;~rre'd. It is not suggested that the law as laid down in the 
Dha~mathat is contrary to custom, or that it has been modified by 
custom. In the present case no claim has been made for any costg 
incurred. It therefore appears that the-document by which appellant. 

:ga':e away ~is c_hild is _voi~ab~e at his own pleasure and that he is. 
:entitled to get back th~ cb1ld when he·.pl.eases. 
. The ·decree of the District Court must therefore be set aside, and 

, . .appellant will get a decree entitling him. to the custody o~ the cW,ld. 
· iBut in view of the 'vhole circumstances of the case I think it is proper: 
~that each party should bear the.ir own costs in both courts, 

Ci'11il Appeal 
No. so'J of 

1902. 
May:~8t~ 





Buddhist Law-D'ivorce. 

. Bejor~ H. Adamson, .Esq. 
KIN KIN. GYI v. · MAUNG KAN GYI (DECEASEn) 'BT HIS LEGAL REPR'E• 

S&NTATIVJ>S '(r) MA MXIT, {z) Ml ON <::HElK (A MINOR -Bi ~~R _Gt1AR· 
DIAN MA MYIT,· (3) MA H.LA WiN, (4} MA T A I (A )-mi:oR BY HER 

GUARDIAN MA HLA WIN). 

Mr. H. M. Lr&Her-fot A~peHant.· I M<Y. C . . G. S. Pillay -for Respondent. 

Held,---that in a divorce as by mutual consent between parties. not' previ~usly 
married the wife is entitled on t>art1tion to one-third o! property ·inherited by the 
husband during cov.erture and vU:e fJersa • 

. References:....... . · 
Attathankepa, -sections 39r--393. 
Chan Toon's Leading _Cases on Buddhist Law; pages 5, 74, 84-, 1~3. 
· 143,195,369, 391 and 463. · 
Jardine~ Notes on Buddhist Law, page z,.and paragraphs 56,e6. · 
Kinwun Mingi'.s .Oiges.t, Volume II, Marriage, section· 2'54· 
Manukye XII, 3· . · 

'Spark's"'Code, section :s. and pangraph to of intrcdudrn. 
w agaru, section 44. . . . . 
Wunnana, section 170. 
2, U. B. R., x897-190I, Divorce, page ~9· 

DURING the pendency of thi$ appea·l the original r.-esponden t,· Maung 
Kan Gyi, died, and·his two widows - and children. as ·his legal ~epre-
sentatives have been entered on the record in his place. . 
. The undisputed facts are that appel-lant was the. wife of Maung Kan· 

·Gyi ; that neith~.r ~f the parties h_ad previously been ~arri.ed; ~b~~: 
Maung Kan Gy1 was the a9opte·d son of the ·Pakao M mgy1 . Kao~.w 
and inherited her estate on her aeath in I89S·i that after an unhappy 
union a'ppellant obtained a divorc-e 'from Maung Kan Gyi in 1897 o~. 
the ground of cruelty, and that under a, spec,:ial ruling of this -court 
she has permi~sion to bring this .suit for partition of Maung Kan Gyi~s-
property. . . 

· . It is u'rged' that Maung Kan Gyi was involved, in. litiga~ion anq 
reaJly' did not perf~ct his title to the ·. Pakan Mingyi Kadaw's estate· 
l!ntil xfgg, an.d· that quarrels an.d separate living had begun before the 
Pakan· M ingyi Kadaw's deatli in · 1895· These points. are ·immaterial.:. . 
It is not .denied that Maung .Kan .Gyi .bas been in possession of the
estate sine!! x8gs; ~~d it is clear that he inherite.d the e~tate dut'ing.-
the subsisten~e of his marriage with appellant. · 

The divorce was granted o~ the ground of cruelty, but partition is ~ 
not sought in ac·cordan-ce with the Jaw tha..t governs the ·case "~ere: -~. 
the husband is the· off~·nder and v. here the .husband '' o.uld be sent /; 
away wi~h only ihe-clofhes on his person, but in accordance 'with ·t-he· ; 
mildt:i fonl? of rem~dy de5crib~d in section :-393J AttathankeM~ which:' 1 
is equival~nt to partition in the c~~e.of a c1h:orceby mut'ital <:()n~'1t. ·• 
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·Kz,N KIN Gn There is·_no hnitpa~on property, . and~ppellant's claim as preferred 
v. in this appe~l is to one-third of the proper.ty inherited by Maung Kan 

::l\btTNG Ka.N G·n. Gyi from the Pakan Mingyi Kadaw, during coverture. 
· The extent and value of that property has' not yet .been determined. 

The District Judg.e found ~t unnecessary· to . deCide· that question, 
· . . because .· h~ · held that the property_ :\Yas the. separate prop~rty . . of 
~bung .Kan ·Gyi, and that there c;:oulq . oe. ·no· p3,rtjti.on on divorce of· 
thE< separate property of eitper parl:y, but. o~ly ~f tbe · joi~t 'property of 

· bolh. · · · ·. 
Th~ question to be decided· in this appeaJ, therefore, is whether 

property inh~rited by one of the parties to a -marriage during coverture 
.is liable to partition on a divorce. as by mutual cons.!nt, and, if so, to 
what share o[ it the othu party to the marri;1ge is eutitled. 

I may' first dispose of ,Major Sparks' Code {section 35), which has 
been stro!lgly reliea .o~ as an· auth.odty ·that only joi~t . property is 
liable to partition. Major Spark~ ~as no~ only a cpmmen tator, but he 
oc~~ioJ;~ally attempted to be a -legislator,-.and in paragraph 10 of his 
introduction he candidly; admits .that he has tampered with. .. the · law of 
partition on divorce. "The chapter· of the Dlzammathat cited," he says, 
4 ' lays <;Iowri that ·each. P.arty. shall.take two·thii:ds of his or her sepa
·rate property; but as this appears tl!fcalled for .when the divorce is 
by mutual cons~nt, and as in, such cases the .parties usually make lheir 
-own .a'rrang<;ments regarding t·h'e partition of·the prop~rty, it has not 
been deemed. necessary t~ adhere to t~e Dhamm!Zthat on this point 
and the more natural .clivisio'n,' pamely, each t~· _take his · or her own 

. separate property and divide .th~ re~ainder equally,· has be~n substi~ 
ttd , ..... t 
. I.! e ~ . . . . . . . . . 

M anukye X! I, j, provides the following m~de of partition on the 
separation · of husband and wife as by mutual consent :...:.. 

·, . - •• If there is any property that was acquired by ·the . husband alone. or by the 
. wife alone, let that party who separately acquired it have two shares and the 
.· .Other one!' · · . 

.. and near thE; end of the sectio~ :-
•' "'Ther~· are .tw~ .kinds 6£ propertY, acquired during marriage, whi<;h n.re ~hese : 
·proper~y ·or debts inherited by either party from their par.ents, and property ac.:. 
-quire?. or .~ebts inc;urred bY. them mutual~y and i:onfo!n.tly. ·.Of ~he;e, i~ the hu~band 
have mher1ted ·property or debts ·from h1s parents, 1t h1s more •mmed~ately h1s; let 
~im have two shares of the prop,erty or bear t~o shares of the debts : if it be on. 
•the wife's.side let her in the same manner teceive and pay,?' . 
· · The A'ttathankepa is as'd~finite: . Se<::tioQ 39 l giyes the law of sepa-
.-r;ltion with pmtual. consent, between. a' husbaqd' and wife, neither of 
·w.hom has he en married before. ·After pr$>v.iding for the wearing aP.p~ • 
'l'el, it goes on to say:-"-- . . . 

"Further, as regards the three ~~:inds 9f p~operty, namely, pmperty b'rou~ht·· at 
:tlie·time· of marriage, praperty given·by the King, and.pro?,e_rty acquire :I tprou~h · 

,..one's owri' skill or industry~ ·let the party who brought or acquired it . take two 
.shares; ~nd the dependent o~e share; but if the relative po3ition .of ·hu;ban:l and 

· wife in the acquisition of such prop·!rtf. be equal, let the said three kinds of pro·-
-,periy be equally divi!led between them." :. · · · 

. ' . 
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Section 170 of Wunnana provides that in a divorce by mutual-eon· Kr.ti KuiGn: 
sent the· division shall be into two-thirds · and one-third between the · 11. 

husband and -wife according-to their ~e~ation as supporter or depend · MAtrNo·Ku-Gn: ·. 
-ent1 and it is only where they contracted matrimony on terms of 
-equality that they each take. out their original property. and divide the. 

. reJ!lainder. The meaning is not altogether beyond doubt, because the 
property referred to is not Clearly defined. 

The Wagaru, section 44, provides that if a husband and wife wish . 
to ~parate by mutual consent, and tbe ·wife is solely dependent on her 
husband :for her liyelihood, the property shall be divided into three 
.parts, of which -the husband shall get one. Here also the · property is . 
not defined. _ . · 

It must be admitted, however, that in the Kinwun Mingyi's· Digest,· 
·Volume H, Marriage, section '25-J, which is headed "Divorce by mutual 
consent between husband and wi~e neither of whom bas been previous· _ 
ly married" a differ-ent interpretation appears to be put on these texts. 
The Manukye for instance is interpreted as follows:- . · · 
-;, {f.the husband and wire both belong to the official class and if they mutually 
d!!5ir~ to separate, each shaH take his or her official badges and insignia and other 
personal.cbthes and ornaments or the rest of the animate and inanimate p-roperty 
\~!hoover supplies ~he ,greater- part of.the capital, by the employment of which pro· 
perty is acquired shaU receive two-thirds of the property so acquired. The remain~ 
ing one--tliird shall be taken by the person who supplies the rest or the capital. If 
both contri~_~;~te equally·tow:tr<is the 'Capital they shal,l divide the property equally.'' 

This wo!.lld -seem to imply that only the prolits on tht! .capital a-re .to 
he divided, and nothing is said as-to the disposal of the capital itsd{. 
Tb,e Wunn~na is interpreted in the same way. The profits acquired 
from the .capital·prop!rty are· to be divided between the su . .>p~rte~ and 
the depen.derit in the proportion of t~vo to oae; and the capital-i-s to be 
obtained by its' respective owner. As regards the Wunnana..-as I ha'Ve 
sajd, there is room for doubt, but the Manukye is very cle-ar .and I 
hardly think that- it can bear the interpretation which the Kinwun 
Mt"n[yi has assu~~d. A,s bas been sho\Yn .Major Sparks ·rega-rded it a'S 
~n .authori~y 'for the ·inclusion of the .separate property in tlie division ' 
<>~ divorce. ~1'. Jardine, in his first' note · on ma·rriage-its · incidents1 

page 2, draws _a distinction between inheri{ance and divorce, and holds 
that the definition of jointly acquired property given in Manukye XII, 
31 an~ which, as has bee·n pointed out, includes the property inherited 
l>y either· party f-rom their parents, is a definition which applies only-t~. 
the Jaw of .divorce.and not to the law of inheritance. It is rather 
surprising to nod that the Kz·nwun Mt'ngyi, who· is the compiler of the 
Attatkankepa, the skong~st authority for holding that separate pro.,_ 
perty.is divisible on divor.ce, s~ould hav~: in hi; digest restrict:d the 
meamng of the ,if anuky4 s·o as to exclude .separate property. · 

I will now turn' to the recorded 'decisions in Upper and Lower 
Burma on the subject. In Maung Kyin v. Maung Saung* 

* Chan ~oon's Leading C3SeS on _Buddhist Law, page S· 
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~IN· K:.~ GYJ . St~'ndf-ord,· ]., held t~at ~h~re a woman li-ve~ .a?~· h'~s~ ~-n·_ es.tablis?ment 
ifAliNG KKN Gy-1, separate .from 4er husband, anq where she takes n6 sl,iare either m the 

~ana~eniept of h~s l?~si~~SS Ct: ~n -~i~ bb_us~hold affairs, . th~ .l>roperty 
IS tqb~ regarded as the; separate property of thehusQan·d, .wh1ch he is 
ent'itle(!. to· take back _on divbrce, even 'Yh~re the divorce : is . against . 
the wish and not.oi·io'g to any fault o'n 'the· part of ·the wife.- In Mr. 
Jardine's note o~ the incidents df mirriage, .qubt~d' above, he strongly 
dissents from this ruling. In paragraph 56 he states that if the s·epa
rate living is by ·the .husband's license-' or desire· there would seem to 
be no reason in equity why it should deprive the wife of any adva.nt
age· be1onging to. the _status of wi-fe,_ and in paragraph 66 l1e states that 
he can find no .;t\!thority in the Dhammathat for holding t·hat tbe. 

' faultless.· wi.fe is, on divorce, .to be -deprived of any shar~ whatever in 
what may be the only prppeity i11 the establishment. . M atmg Sh1.ve 
Ngon v. Ma .Min Dwe* if; quot~d by _the le¥ned Additional District 
Judg~ . . _ It is- a case .of inheritance and not 9f divorc~ and is 'the_. ~ase 
in which '}aT dine; J., discriminates. between ~he . 'definition_ of jointly.· 
acquired: property-for the purposes of divorce and for the purposes of 
inheritance. Ot~erwise it has no bearing on the present. case. I am 
taking the cases m chronological -order. Maung Tha Dutz Aung -v. 
-Ma Min-Aun£ tis a case not quoted by the Additional-District Judg<': 
in whi_ch Burgess; J., !zetd tha~ on _divorce a husband was e~titled to 

. one-third oHhe·,separate .anc~stral 'prope~y of the wife on 'the authority_ 
o£MtinukJeXll,J. Ma Sez"n Myo v. Ma Kywe;t Maung.Chz't /(jt'?f'e 
v • . Maa'!~ Pyo §, an?-Ma E{n _.Wv. Maung W~ Y~n ~an; quo~~d by 
the Add1ttonal D1stnct Ju.dge, l:iut are all cases relatmg to mhentance 
and have no bearing on-the s'ubjeet of divorce. In Ma Ngwe Bwz'n 
v: Maung Lu Maung ~Aston., J., held that as between husband and 
wife property inherited by the wife during coverture _is viewed ·as .. 
lettetpwa and not pay:'n when a partition of property-is made betwe_e~ · 
husband and wife on divorce,· b1:1t that it. does pot follow that such pro-
P.erty is to be viewed ·as joint prop~_rty of the husband. arid .wife, if on 
the wife pr the hw?band dying _during ·covertux:e, · the estate of tl)e-_. 
deceased is distributed among the heirs. It w(!S helc). that on a parti~ 
tion at 'divorce the husband was entitled to a share· of ancestral vro
perty~inherited by the wife during coverture, the divorce being on_e by· 
mutqal consent. · h\ Maung Po Sez'n v; Ma Pwa ** Hosking, J., . 
asserted the same prinCiple. . In )J1 aung Yfn 'M aung v. M a So·, tt a 
case· 'not quot~4 in the Lower _.q>Urt, B~rgess~ - J., 'held that an· adul•- · 
terous wife forfeited n.ot only her. joint propet:ty., · but _her· separate · 
property .as well, · and finally- in~ M;~ E Mun v. Maung Tok, -Pyu H .. 

. . . . . . . . 

* Chan Toon's .Leading. Cases. ori .Buddhist Law; page J95.'. ·. 
t Chan Toon's Leading Gases <?n. Bu.ddhist -Law, p~ge 84. . 
t -Chan Too~'s Leading Cases _of! Budjlhist Law, page 369. _ 
§ Chan ToOn's Leading Cases qn j3ud4hist Law, page·391, 
11 Chan:Toon'sLeading Cases on Buddhist Law, page463; 
~ C~an Toon's Lcading·C<LSes on Buddhist Law, page 74 .• ** Chan Toon.'s Le.a9jng. c~ on.Bud.dhist La!", pa.g~ I.4.3- ... . 

-tt Chan Toon's Leading Cases on Buddhist Law, page I32· · 
t:t: ~. ·U .B.R;, I~97·l~OI, DivOfOE:, sti. . 
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White, J., held that in the .case·of a 'husband and wife not previously &tK KtN Gtt 
married, a wife who. obtains a divorce .fr9m her husband on the ground 'll. 

of his misconduct, -such divorce heirig in the. way of mutual consent, is MAuNG KAN 'G'lf. 
entitled .to one-third of the separate property of the husband. 

It appears to me therefore to'be' qaite clear that in the .case of a 
divorce obtained by the wife ·on a«count of the misconduct of the 
husband, as by mutual consent, where the husband and .wife .have not 
been previously married, the wife is entitled on partition to one-third of 

·property inherite.d by the husband during-covert·ure. This prip.ciple is 
clearly stated in the M anukye, an.d strongly affirmed in the Aitatkan
llepa. ~' T he same· meaning may be ~ttributed to .the. ·passages · in the 
Wunn.anaaod W4garu. It b~s. be~n admitted by Sparks to ~~,_the 
law, though be attempted to' legtsla-te to the .contrary. The prmc1ple 
has be~n accepted 'by j':trdine ia his ·note .on Buddhist law, and it has 
been. confirmed· by the rulings of the ·High Couc-ts in both . Upper and 

·>Lower Burma. · 
The decree of the District Couri.is set aside and it ·is determined 

t-hat the appeitant is .entitled to one-third of the..estat~ ipherited by the 
bte' ~aung Kan Gyi:froqt the.Pab.n ·Mingyt' Kadaw. The c~~ will·be 
l'eturned to tbe Low~r Court for deter·mination of t'h~ extent and value 
ofthis shar.e.and for 'final adjudkatior· on the merit-s. This is a pauper 
appeal, but no order need be passed as to the recovery of the stamps, 
because in .any case the appellant would . be entitled ··to a r.ef~nd und~r 
the provisions of the Court Fees Act. . . . 

The costs of this appeal will be tt'eated: as costs of the ~uit. . . 





UPPER BU~MA R U LINGS. 

~--------------· - - ------------

Buddhist Law.-Oivorce. 

Detore H. Adamson, Esq. 
MAUNG PYE '~~· MA. ME. 

Mr. C. ·G. S. Pillay-for Appellant. I Mr-. S. Mukerjee-for Respondent. 

The rule laid down inMa Gyan v, MaungSu Wa:(z, U.B.R., t897-190t, Buddhist · 
Law-Divorce, pa~e 28) 'that under Buddhist -Law a suit for 'barecivorce without 

· partit-ion Of p'roperty will nqt lie, qiscussed, modi'fied an.CJ partly dissented from. 

· · ileld~that miscof!duct on the part of a husband, "!hich r:nay not in itself be _· 
·sufficient to entitle a wife to divorce under-the rule of separation where the· husband i· 
. is the offender, may nevertheless Qe sufficient to enHtle her to insist on a -divorce B;S ·• 
by ·mutual·consent. · · . ·-

References:-
z, U. B. R., 1897-98, Buddhist Law-Marriage-Divorce, page 1. 
P; j. L: B., J'9oo, Vol. 1, Part I, page 7. · . . 
S. J. L. B., 1.872-92, page 6o7. , . . 
Attathankepa Wunnana-393. 
Manulcy~ Y-18, 24. -

· Manuky~ XII..,-3. 
·: :Wiiii Saya Paka Thani-54. . . . 
~ar~ine's Notes on Bud~hist Law, Appendi~, page viii. . 

THE resp_ondent sued the appellant for divorce on t~e ground of 
-crpelty. The un~on was an unliappv one. The chief cause$ of dis
agr.~ement 'Y~re t_hat ~ppellant accused J:lis wife ·of infidelity and that 

_-_:she was -unw'illi.ng to Jive in the house of her husband'-~ parents. The -
-~vide_n'C~ shoVI·s tM:t appellant beat resp~ndent tliree ?.r Jour 'tiines 
seve.r~ly eno':_Jgh to lea~e· bruis~s on her: body, .tbat,he accused her of 
~ul~ery, that s~e left the bouse and -returned .to her parents,_. that be 
~r.o':'ght a suit for r~stiti.ttion of conjugal xights in _which he was sue-

-cessful, -that in . accordance with the order in that suit sbe returned -~o 
·-hi~, that she went 'out after staying :a ·few· minut~s when h<: followed 
:-)i~ ~nd pulle(l he~·bair and pushed her and' a'llo'Ye'd Jiis ~ister to join and -
. slap'he( fac~. Jhe .. Towil!ihip Judge disnUssed_. the suit ori_ the ground 
that app·eJ!ant's _con~uct -did not amount to cruelty of such a nature 

: as )VOu~d entitte ~he respopdent to a di:vor~ under Buddhist .--LaW.. 
The D1strict Judge held that such _petty squabbles as were·prove<f w.ete 

_not to. be ' mag~ified i':lto acts :of cruelty -entitlipg respond~rit to a. 
divorce·. But in .tpe District Court ~he respot?-!lent put for.ward a plea 

· that had not-been mentioned in the Township Court, nap1~ly, that ~h~ 
_was-willing to re!inguisJ:l all rights jn the .prop7rfy ~nd_ t~-~ D~s~iict· 
.J.uqge hol4ing that. if one party to a. martiag~- li!Si~ted._on a_ di.y.o~ae
-~ainst the wish of tbe~.other and consent~d . to .for~go all tlie .. prop.erty 
a · divorce could tlot be refused, ·gave· a d'~e~ for· d1vorc;e • 

. Against ~his d~cree th~ appellant -~~s co~e - up_ )il :~eeo~d·appeaJ~ 
The questions raised present considerable difficulty and in two of the-

, .. . 
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points concerned there have been conflicting rulings of the Courts in 
Upper and Lower Burma. ·. · 

The resp0ndent sued for a bare div9rce without partition of property. 
I t is ~lleged that, under the ruling of my late learned predecessor 
Mr. Burgess, in Ma Gya.n v. ·Mq.ung- Su Wa,* such a suit does not 
lie. -Tnis ruling has j:>een. <H.ss~nted from by the Chief Court 9f Lower 
Burma in M aung Th!l Chi v. M a E My4,t where it 'ha.~ been held that 
partition of property is not an . .'essential feature of .a 9ivorce, th.at the 
termination ·of the marriage status is in itself a sut'ficien~ cause of action 
and ti!at till .. t,hat cause is settled the grounds for p~rtition ~o not arise 
and may vary according as the decree for divorce is based on findings 
of fact as to which party is in fault. Custom is on the side of the Lower 
Burma. Ruling, fQr there ·can be n_o doubt that. in both Lower· and Upper 
Bllr.ma,fro.i:xrthe tiirie of the E.riglish ~ccupation of both, suits for divor~ 
·wiU:~out a prayer for. ~ivision "Qf ,property ~av~ b~~~ 'freely ~ntertained 

·. by <;:i.vil ·Courts. I can find no authority fo.r Mi-• . Burgess' dictum 
~hat without dealing with the pro·perty t~ere <;ati · be no !l.ivorce .jn 

· Buddliist law. Jt appears' to be in c~ntlict .:with the fo.ll~wing passage 
iD the Manukye XII, 3 :- . , · 

"If, after the husband and wife had be~:n 'divorced, thl:re be no final.settlemen t 
as regards the property, animate and.inanimafe, let it be divided ?CCOrding to the 
division that has been' already laid down, and the husband 9annot be sa,id to ·have 
no right to take un·t.o himself another.wife on ·acc:Ount of no settlement having· been 
-effected as regards .th!!P.roperty-and the ,debts, but . let hi~ .~ve the right to· take 
such wife ar~d let th~ \vJ(e also have the nglit,fo take unto herselfanothei' husban.d.• 

· ~tit Ala Gyan v: i!aungSu Wa:j:.does not, in · my ·oP.i~io~; :~xtend 
:S<? far as·'it wo~.ild appe·~.r to do . from the head-note, 'whitb is " ~under 
" Bud'dhi~t Law a suit for bate divorce without partill,oil of property wm 
"' nptlleY .. In ·tha~ case the wif~ brou·ght a suit for divorce. The pro
p~rty .~~~~~the p~~se:s~i~n.ofth~ hu.sba~d. The <!i':orc;:e was sq~g~t on 

_the' grou~a ·of cruelty r~peated a.fter the husbiind' ~ad· .~crde ~ w~t~fe'n 
~'?g~.ge.tD.~nl: :to·.~bs:~~i~ fr~m ill~t.r~at~~~t. · I~ t~is .~r?.\ln:p were t>riJv~ . 
'!llf. .wi(~ · !'?U:td· qe ·ent~t~~d .. ~?· a. 'dtvp.r~e ·~n ac~o~?ance ·.~·~h ~~e ·t'~ 1~ !3f 1 
:s.~p~~atton )Vh~~e t~e .·h~s?an.d ts _th~ 'O~ender, t:'t.; t~e waf~ .wo~ra ·get ~ 
fhe'Wlio.le orthe prop·erty. ' But the wtfe sued ~niy- for ·bate ·atvoi'ce, 1 

· ~~d :h;i~i,p.g obtain:d"~f. sh~ .~rq'ught -~.' ~ti~~eque~t suit for the · prop~~~y~ .: 
. 'It jy~s ·ti~l~·,:th?-!' ~n.~~ sep:n:ahon of.sux~ .~as c·o!ltrary to t~·!! pr<~vi~i~ljs · 

l6f ~~~ti9.~ 42,,C1Vll'Ptocedure .. c .<:l·de, whtch ·requxr~s ~hat.every stilt shiill, 
ii~··far''l:{s' eiaGtiCabie; be ·~so f:r.ini'ed· a:s to. afford gp;>una Jor· a fi~I · ded· 
:;s~?n ·'~e~_ri'.~~~ :~u~t~~_tf~n <Ji~·ptt.~t-, ax;td so .~s t?.'J;>feyept f1:1~~~er ·~itiga,tion 
~9~<:.e-r~~ri~{ tb~~i ·'!'lie .fi_J:st':~tilt th.e.r~fox:~ . . ~~~ed , the ~e~c;»nd,·.~9f~lie 
:«1ff~.t~ft:'h.,e:d,~cr~e .for . ~tvor~e · wa,~ ·~o ·~eay~ all -~~e ~~ope~ty-,(p~~he 
·basband"to· whoaHhe ' wtfe ·nad abanaoned tt, ··qu1te a' ddieretit resu1t 
.!~<i!h:.t~.a:(a,r~,.~~ ~~~: · T~e .~~~! o.~~er ·!va~ 't~at ~l)e:.\V!Je·~#:;S~~r~}tted 

·J>-~,!~,ax:~~<~~.~~ ~].~~rtY· t~ ,~~~~·g .~ 1~te,~h: ~~~t .~~r ~~~?~~~::~~ .. P~~P,~i~l· 
·. *2, 'u. B. R., t!i97'-lgoi,.B~d,di1ist !'--.~~.:.>;I;>.iv.orce, pag~ 2~;· 

t P. }, L. B., tgoo, VoL I, Pa~t I, P,age 7.· . . . 
· ' :l ·~, tl;·'{l! ·~. ·i89}...;..~9.<?x·; .. Bu.d'dhjst t:aw~Div<?rce, .Page 28, . 
. . f :>·.s~· · £'.:.. '!· · , ....... ,.) ·- c-.:r'; r, ...:r:'i:;" : .. "' •• :.., .. .... : - .. ........ ... . , ..... ~ - -~. 
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It y.ras also pointed out that the first suit would be superfluous unless MA11wo ~ 
the husband was unwilling that the wife should withdr.a.w from the uniqn "· 
by fore.feiture o~ the property. The tesult therefore is, not as st.ated ~o M•lM,. 
the head-note that a suit for .bare. divorce without partition dqes n~t 
lie, but it is .that such a suit would bar a subsequeo~ suit for partjt~on 
of property, and that such a suit might be unnecessary and superfluous 
if the husband did not o~ject to divorce without partition. 

There is nothing in M a Gyan.. ,v. M aung Su Wa, *from which it can 
.be inferred that the present suit does not l~e. . No question of. prqpertr 
has been raised by either party, and for all that appears on the· record, 
there ma:y be no joint property wha~ever~ The dissolution ci( 
marriage .is a cause of actipo~ ~nd it is the only cause of action that 
appears on the record~. .Nor can the· ~uit be held to be:superfi'!ous, for 
the appellant absolutely declines under any circumstances to allo.w .. a 
divorce. Whether a subs~quent suit for partition might or might nqt 
be barred by the present suit for divorc~ i~ . a questiqn which i~.i~ not 
necessary to discuss for the purposes of the present case. . . .: 

The District Judge was wrong in allowing · respondent· to set up<!
new cause of action in . the Appel!ate Court. The r~spondent there· 
offered to relinquish all right to the property. But it is no( show~ 
what 'the property is, or in whose possession it is,. and if it be in. pos:.. 
session of .respondent the dec.ree of the District Court, \vhich is ~imply 
for divorce, does !JOt admit of execution by appellant by proceeding 
against any property that may be in . respo.ndent's possession · wh1¢h 
w~uld be the logical r~~u!t of respondent's admjs·s~on. . . . 

The District Judge should have deci,ded th~ appeal (>n the mat~ri~t 
c·onfained in the · t~cor:d ·or the Gourt of Fi~t Instance. I may 'add·, 
however, that it i~ bynp means ~.lear that ~~re willingn~ss by one party 
to surrender the whole of the joint property can be treated as a ground · 
for divorce. In Lower Burma in Mi .Pa_ Du v. Maunt Shwe Baukt 
it was held that .this is not a ground for divorce. In the Upper Burmfl 
~se ·quoted ~bov~ it is stated that the proposition that the.re is any 
insuperable legal bar to ~ivor~e against the party desiring !t if that 
party is prep~red .. to surrender all claim to the property to which he 
would otherwise be entitl~ is. <?ne for which _there is appareritly-n<?- . 
sufficient or satisfactory authonty to be found m the Buddhist. Dham
math_ats and o·ne to which it .is doub_tful whether Burmans in general 
would assent. · Whichever <?Pinion · may be right it is dear that the 
District Judge lias erred in disposing· of the case on consider~tion5 of 
tbis nature, and that t_he decree for divorce can!lot stan·d on the grourid 
for which i~ has been granted by ~he District Judge: . 

It remains to consider whether on . the grounds of cruelty proyed . iD< 
. the To\\•nship·Court and which have been recited in the first ·paragraph 
·: of this judgment, respondent is . entitled to a divorce. Tlie lower 

·• ~ U. B. R., 1897-:-tgoi . Buddhist Law-Divorce, page :a8. 
t ::>. j ., I... B., J872-J9QI, pag~ 6o7. 

3 



M~ouN'a. ~n 
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M1 Ms • . 

·---!··----~~-

{Jd.~r~s h.aye losl si~ht ·of the £~ct that" tQ F3\lcidhisH_aw tbe wile -ea11 in
s.ist on 'dlvor~e ·as. by mutual consent tbough tli'e hu~~aQd has p·e~:n guilty 
of.Iess tlian the iulltale of.ill"treRtment that would entitle her to divorce 
und~r t~e rule wh6re the husba~d is the .0-ffen!ler.. .T.his fact has been 

· .· very cle~rly ind,lc~ted in ·Ma ·GJia.n _-v·: /}fau:ng Su. W~~ ~ £oilow~ :
.. " .T.lle . .geneta,H~ffeet:~qhe s~v.eral texts on the subjeat see~!! to bethls1~hat 'Yhere 
,i husband is guilty. of. misconduct; a loc.us pe.nitentire sho~ld ·be given .nefgre he 
is to be t,reated as.a l!tatrimonial ~ffel!der. · 1~ _Afanukye.V • . rB, i_t Js proytged that he 
)s to" l;>e giv~n· ~~ree ~uch opportu~ities of am.e~dme_nt ?Y. entenng inf.? a -~ond to 
· .behav¢'petter tn· the· presence .of P•nya thamai:l.•s wfuch ts translat~:d '. s·ctenttfic and 
_,mo~al.go6~ nien.' But on the othe~ ·h~nd it -is .equ~ll~ clear· ~hat t~e .'i>fife·!s not 

· .. ~o!Jnd to giVe bt:r h~sband another <:hatice. She ~an tnstst o~ hec clatms·to divorce. 
at 'Once. · ·u she takes the latter course, she has. a nght to a halt sh~re to the property. 
white· if she pre(ers the former, · ·and her husband offends agai_n, she gets the whole 

·:of)l And tlii~ is t_he rule even al~hough.the misconduct Of the husb~Qd may b'e 
'Gf. wild typ_e;·~·. · ... · ~ · . · · ·. · , .: · · .· . . 

· ·-tile· fqllo-..;i~g .u:·~ts. inay .be .'-q.uc:>ted· i~1 '~uppo(t. of .' th~ ·proposition · 
tbaf;a ~ife is :not. bound to give .a .secqnd:..C:h.apce.t.o a: lJl!sband who has 

. . . ·(] . . . . .. . . .· ' 
tll.tre·at-e :her; . · . · . . . . · . . . .·. . · . .:- . . 
. . Manukye . v,· i . . -1t is n!)t only when the one·hast;i.ken a paramour or the other. a 
l~sser·wife, or uses",yiolenc~ tciw.ards the other, that then~ is the right to separate, 
and lhbugh .. the person whoSe habits .are bad shcl!ld say that he does not \~:!sh. to •. 
separate itshall b~ considered a separ<).tion by mutual consent. . . . . . 

M~nu'ey~ .K_ll,'-J.-U; under ~he same ·circumstance$, the husba11d·~ h3: ving taken a 
. le$ser wife; s~all · abuse-!lnd beat hi~ . firs.t. arid,i~-. be pr~ved that he has .!n ,a!ly way 
opt>ressed-tier; ·let ~kem 'g9 tp~ether-~atn .3.11d l~ve on good ter~s~ If, :t~~er having 
g6ne·t9g~the.r a.,o-am, the 'husband ~hall .behave m th·e ,same .way. · le~ :huil.leave the 

. house with only o·:.~e cloth. B.ut if the wife says she do.::s n~t'·wish to remil,in '!Yith him 
any .longer, th_at she.w~;>he~ to ~~p~rf!ote.letthe~ do . so, let' the ' pr<>P.erty P,e).?nging 
to .. potlt be eql!ally dtvtded. ·between them: And though . the ·hasband dec! are hls 
unwillingness to separatl:); 1~· the div.orce be made as if bolh were consenting. 

' .Attatankipa W1mno.na~.septs'ori 39.1·-lt does not neces~arily follow · ~~)at a decree 
for separation ·shoi'1ld be_.given on account 9.f a single · act o_f ill-treatment of the . 

· wife, by .. ~h!!· husba.nd, ·. On 1he contr<lry they shoo.~ld live to;:-ether as· m.an. and wife 
as usual. a definite b'o'nd l;>eing exqc~t~d by the husband· . to'.apstain'.ft-o n. the repe
titio·n ofsuch' il!-trea_tm~n~ . .. Bu.~. if the .wife refuse 'to :cont.inue · to liye with her 

. . hilsband, -let .separation be 'i.e:' the mo1e of mutu~l:con5ent. . ·;· , _ . · . · 
. ·. Witti.Sa.yo. P4,ko.' Tlza,_i, sect,~OJ1.:$4.-lf the.wlfealleges that she is. opp_~ssed an~ 
ill-treat'ed:by. IH~r hilsban4; by means· .. of -harsh· language ai•!f · bealif!g,:"and if·the 
husbind.den.ie;·the ~ruth of the statement, -~h~ wife.mus~ pro~e it: If the evide.nce 
shows that the husbal'!d was· Jleard abusing and scolding his wife, but wa$ not seen 
bea~ing h~t: ind:striJc·il'!g het:- ~i.tli th~ ;.e~bo~. although the eviden~~ doe.,:;.':not show 
that the.hl,IS)Yitnd was·seen stnktitg hts .wtfe, ·tf.matks are.fouQd on tr>e Wt(e's body, 
·the.statement !:Jeing cqrroborated·b_y the facts of.tl:te mll:rks. fou~d on 't.he wife's · · 
body; it.'is·to:be presumed· that th.e·:statement Qf the wife is .u:ue. . :; J · · · · . · 
. .. 'l:he husoa·n'd shall be adm.onislied to tiv~· on g-ood terms with his. wife find. a writ~ 
ten bo!la shall be··euter.ed .in~o that th~ -.~usband· will nor ao the li~~ •. :<igahron · 
peril of·le.aving·the hpuse with .only. !he dr~ss.o'll !'tis pers·on. Neverthe!es~. in !>pite 
<lf-th'is .decisioh,.if th~ ·wife claims a · di>'orce. Qepause she does not wish-to live 
with ,nim·, a diVor~/nay l:ie .givell as if the c.bi]Sent were. mutual; . '. . .. _! .. i : • . 

.. M ahUtyaza. tha.t ·kyi ·(page v u.~ or. A ppend!x .Qf Jar.dine~s r)Ote' On· ~~rr,f.age). -If. 
a wife'p'rb~e-s that hefhusban.d· h;j.s.:.abitsed, struck, and op_pos~~ her'.although .sh~ . 
ha,s•n.Ot:-d<i.ne any fauJ.t, the Judge lllay, aqmonish th-e liusoanq if.tlljs ·is the fi($_t . 

· .offence. But if .t,he-~ife:persis!S-~0 ~ying·t)fifc- sJi~ wishes to divorca:lief'·' husband· 
• .'· ~" 0 • • • • :. • • : • • • • .~ ... • • • • ~ · • :.: 
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. . -~s"ite is-a severe master t~ l;Jer, a·nd if the hnsband begs ~0 cohabit with his inexorable 
1_Vif~, . W.bOill fte· promises tO regar~fas his dear wife in:futttre, a diy<lrC~ may be given 

. . . and their asset!t an_d debts should be d_ivided equally betw~ell the two. . 
. J have quoted only the portion~ relevant but all these texts g'> on to 

· provide that if the wife adopts the milder alternative and the ·husband 
· .Offends again he will be. liable to divorce with surrender of all the pro· 

,perty. . . . 
.. I will no~ apply these princiP.leslo the .presenfcase. There .can be 

n<? dou!)t ·that.appell.int 'diq i!J-treat-.the respondent. On -one occasion 
:he h~t-h~i' so ·sever~ly as to l~a~e. bruises on ~er boj:)y. In the days of · 
:the 'lndi!ln Penal Code such cond~ct cannot be JUStified notwi~hstanding · 
.any license that niay b~ given 'in .the Dt!amatbats. O.n the• last o~ca· 
:sion . (!ft~r tb~ ·deer~ for restitution of conjugal rights he again P.tished 
.her. and pulled her hair and allowed his sister in his pres~nce to sl~p 
her. And he accused Iter of infidelity on inadequate· grounds. The 
.appeiJant bas n'ot pro~d any act ·of misconduct on the p~ of r~ 
·;pondents: T~~>Ugb these acts o_f 'i::r~elty on tbe part of appellant may 
n~t, as. fo~nd. by tbe· Lower. Co~rts, be sufi.icient ground under the 
Dhamm;1tbats for· granting. a ·d!vorce agains.t' appellant in accordance 
with the r~le ~£-separation governing· the c~e where the husband is
the.offen~~.r1 yefit is clear. that; under the provi~ions of the texts which 
I. have_ quot~~,·tbey afford ·ample-ground for the respondent to· insist.o~ 
a . divo~ce as by mutual consent. The decrees of the Lower Courts m¥st 
therefore be.set aside and the respondent \Viii get a decree fo~ divorce 
as by mutual consent against . appellant, who.:wm ~lso pay th~ costs 
~n . aiJ -Courts. . · 

M.ttJNG P'(lt' 

"'· MA. 'MB. 





Buddhist Law,-Di'votce. 

Before H. ~damson, Esq.1 c.s.I. 
MAUNG THA SO fl. MA MIN GAUNG. . 

Mr. J. C. Chatterjcc-Cor Applicant. J Mr. C. G. S. Pillay-for R~po!ld~.~t-.' 
Held-that ·whcn under Buddhist Law a suit has been brought. for divor~e :1 

• -without partition of property; a subsequent suit for partition of the joint property · i 
-is maintainable. . . · · 

Re{ere1zces ::-
Chan Toon's L.eading Cases", Vol. II,: page 31. 
U. B •. Rulings, 1897-190I; page 28. . . 
U. B. Rulings, 1902, Budqbist Law, .Divorce, p!lge 6. 
I. L. R., 22 Ma~ras; page 24. . . 

. Applicant and Respondent, who :ire Buddhists, were a marrie!I · 
-couple. Respondent sued for divorce and obtained a decree for divorce 
as gover.n:ed by the rule of.mutua1 cons~nt. S~e then b:rought a suit! 
whj~h is the · subjec~ of the p~esent application, for a half. share of the . 
joi.~~;,property. She succeeded in both of the Lower Courts, and th.e . 
·applicant has.nqw com~ up in ~evision,· chiefly .gn the ground th~t, 
·lbe~aus~ t~sporident did n.ot sue. "f()r partition. Qf the pro,p~rty in ~h~ . 
first suit, her' claim is now barred . by. the· .. pro.visions ()f secti.ons 42 

.ap.d · 43• ·Ci~il Procedure Code. . . . 
· The qu~stion has been touched on in three rulings of the Upper . 

.and Lower Burma Courts: In Ma Gyan v. Maung Su W4* Mr.: 
Burgess was of opinion that a suit for divorce w.ithaut partition of 
'properfy did not lie. Thi-s was dissented· from in Lower Burma in . 
• f!llung Tha CM v. Ma E .Mya, t where it was held by the Chief 

·Court that the dissolution. of the marriage status was itself a sufficient -
·-cause of action. In Maung" Pye v. Ma Me·t · ·the Chief Court ruling ' 

was followed and it was held that divorce alo·ne was a substantial cause 
-or"action, but it was doubted whether the ruling in Ma Gyan v. Mau·ng
Su Wa implied ·more than that a suit for divorce would bar a subse

·qu~nt ·Suit for partition of · P.roperty. For ·where there is a cause of 
.action_ in the first suit, sections 42 and 43, :Civil Procedure· Code, 
,can govern only the second· suit. Whether the second suit would .be . 
.barred was a point that · \Vas not necessary "for: the deter.mination of · 
Moun~ Pye v. Ma Me, a~!i i~ was tdt_as·an op~n .questio0. 
· · That questibo no.w: arises and has to be .determined. ·· 
·. Unfortunately the argui}lents have not tlirown much light on the 

1natter; and they·have not been ,supported:by ·any r.uliogs except those 
.•quoted above.. Sectio~ .42, Civil Pr::ocedure Code, is as .follows:

"Every suitshall~ as· ~ar as practicable, be so .fiamed ·as to afford 

~ .u. B. 8ulin~s, •8~7:-19or~·~~g~ 2~. .:. !. ·. · .. ·. ' 
t C~an Toon s !~ding cases, Volume·IJ, page 3~: . .. 
j · U. B. Rulings, 1902; 3rd Quarter, Buddhist taw, DiVorce, page 6. 

Civil Re'llisitJ~~J 
No. 84of 
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·-Febr~ary 
· 2oth. 
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. '.tAu~~ ·TII.t .So ··. -~ 6-ound for a final decision ·upon; 'tli~ - subjects in dispute, 
' . ~.. . . . : . ·: an9 so· t9:prev.el'lt furtllediti~ation .co~~erning them." 

· .~lA M~.l!l :G.\171.fG; ... I. am· u!l'able to s~e.-how tJlis section can pe ~. b?r .to the present suit, 
. - 'unles.s.t.he paJ:"tition of.the"prope!tJ was a .subj~·~t iil. dispute when the· 

. · :first suit for divorce was ins.tt'ttited. ·Jt. cannot be·· assumed that when a 
· .':_._. ~uk for. ~i'?orce }s ·.oro_ug~t, .any.· <i':'es_tion h~· arisen 'as to the divisioo 

, ... :of the prQP,.~~f.y . .. _ .· l'~e rig~t:(o ;4ivisipri. of the. pi'6'p.~rty. does 110~ ~rise · 
: · : :untihh~ .di:Vorce h~ been dec_ceed; and' it · ·may_ vary . a:c~ordirig to the 
· .· _n.~tu.te_ o~<t~ . ~iv?J.ce. :. ··.B.~d_d~ist -~aw:-1:'-ys · 9?_w~ · ~I early what ~91lows . 
. -· w.1th .regard· t~ tl:i.e p_roperty· when for mstanc~ a dfvor~e as by . m~tual 

. ,_cons.~ot' is tlecreed,. Eaeh. takes half. . l~ the ·.plaintiff to assume that 
the · defen~ant · wilt l'ef!JSe t!)' comply with -this plain pr'ovisio'n of law, 
and tliat it i~ -~~er.efore .oecessary to sue for tbe _property .,.,,hi-«?sui~g. 

. .f<:?~· th'~ ~iyOr:G~· _.· 4,t us -take -~he ~a.se_ ,?f a man:!ed cou,ple whose joi~t · 
· . property -cons 1st o( il. lakb .~f _rup~es . :to:~este~ 10 ·-Government funds, 
· .. :fb'e~~ ·is:n,o J.O.om,>¥e . sl~a:n· s'ay,;;f:O.~~-disput:~ eithec.as to the ~mount 
· · 'of ~he.:pt_ope~y;· qr :·as.' to·, its• joint •.nature: . Th~ Jiq.s.banq misbeha"es

.. ·.and the. w_rfe>siie!J:for ,a di \;orce.. T~e. ~~tt.er In 'disj:>tite 'bet~~en 1belit 
·· :- is .siin:ply .an~ 'sot~ly. -tfl.~ co~_di,J<;t·.'~f-.t:he husband. · Why· should she he·. 

:co.~pdle.d~P-:~.u~ :n~t_.solely for 'divor<;~, "hich is the.remed.y she wants'. 
·b~·alio to (?ut"de'!l ·.ii~r. ~uit with a · costly claim for Rs. 5o,ooo·, which . 
h_as -never been Jit 'd~ptite, and ~..:llii;b in crll ptot>aoility ·ne'vcc could ·f?e . 

. . ~~P.utc:d,:/wben s~~ ·h~~··on~.e .. est~blished :her-leg~l..righUo it by ot~tain;:.: 
·. _ipg· a,d-iv9~c~. :. ~et _us. s~p110~e tb.a~.unper .. tbescrcii<ctimstaoces she·sues--. 
. . for. a bar~; di~.Qfq· il:nd ol?ta1its it ·anq that .the ·husband ·t.h<:-iea:ftec re~ius: 

:~ui~ re1~se~ ~o j~~~e ... ~p· ~e-r .. :·half ~ha~e ~f·;· t~ _p~o.P~~tt.;· ·.l:J ei' ca~se _of:' 
. ac_tJOn ·as .r~-gar~~-':~~~~·.p~;op~rty,- ·th~n . anses, . and' 1.s ... ~be to be ·barred 
·. ·. fronL. ~ssertiJ)g · .. i~· .<becati.se 'she· :did not sue for -it when· she h.ad · lio· 
. i.d~a that)t: :wou~d :be dispu~et:i . . Or again let us suppose· that she sues · · 
· ·.a~· .fiis~:·lo_r,:~ivoi:c~-~n4 · f:ts. ·so~ooq~. The husband contests the suit 01~ 
: the: .ground tbat:hts lcondu~~ -~!ls ;gr.veti ·nQ, cause.for .. divqrc.e, but at the .. 

· ~a:!ne ·. tiin~ ~·e ·. Pl!!a!f.s ·tP,at· ~e ,1!oes )1o~,conteirt' ·and -ne.Vt!·~ has .. c~nteild-:· 
··~d ~~t .~.b.~.'~.l~in~if! 'W..~~l:- ll.~t';~ .en.tit~e~i. ~0 ··'c~eive·. ~.s: . so,ooo··if s~e · 

. o_btat~s.-a. ~hv~-ce,.an" tb~t - t~erefott:· wpat~ver ... t~e results of the ~uat' 
_._.. ri,la.Y._J;>e'; ·be s~·ould. ~f-bCi 'he~d .. ~ble: f~r -cos~s on the Rs. -:So.;ooo which.· 
. ·. ~3.$:·b~~n-.. gJii~e u~p.~cessarilyisu~d 'fC?r~ _:T~at, it app~ars to· me, \\<(mld; : 
· lie ·a:·valid de1e~ce ~ith:regard to "the:·costs. . . . · : . . 

.;: ..... ~ i.~e i~ie~atit .. .P9jtio~·-of.~e~ti~·n.·4:3-':is ~ ·follo\\·s :-: . . ·: ·.· .' 
: .. ::·.- · ·:uEv:er'y 'suit ~aU . 'includ~ . .. .1¥e.j\~ole. ··of the cla,im· ·which' 'the· 
. . · .... . .':.' ··plainti:ff _.i$.' .:entittea . to_;:· .m~~e;.-)n".~e.spect of the ·-ca~e: .of: •' 
: . ..... .. · ... adioo~ i::.-. · .. . · . . . .. : ·. •. ' ' .. ,.· . . .: . :: . 
: ._·,: · .: ·: :::. 4~.if.a. plii!~tt~}>ltlit:. to,~~e .. i~ t~s~.~?,t.of_-~ny -por.tio~t: ?f hi~· ~lai¢; · 
-:/·. · .. , · . . · ·:. he .~sl~u~·l!;,ot:·. ~ft~r'r.ards :·s~~·:.m -r~~pe~t of· the . pprtlon . · ~o-· . 
. , .· ... -.: .. ·.~ .. : o.tn~t~tf.. , ;~·. ,:· - :\ .. / .· _: /. ·· ; · ': _. . · . .. . < . , :·· .... : .. ·:·: .. 
· :· ... ·· .. "Cause.of ·a~tion '! -~s:~h¢e~;· .. bela:- {~- mean e'!'ety fac~ :whiel~:·it is-'.· 
.. · oJDateriaUo pr9ve to eatitl~ : U,ie :ptii.ntifLto su~ceed, .. aP~ ·ev~_ry · fact.. 
·. :~hkJl:- th.e .:def~nda~t.,·.'\\·<M,~ : :ba~~ . ,.a ~i·ight .. to .' tr:aver~e: : A tes~ .im 
·; .. : . . ··: .· · :·~ .< ·. -~ : .. ~: :~ ..... #· · · · , ... ... · . .':\ . :.·:~ 
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deciding whether the cause·of action in two suits is .the same iS' whether M•on TJU So} 
,the ·s~me. eviqence would support both. In a suit for 'divorce the v • 
. cause .of .action is conc<:rned -with- the conduct of the parties/ and, no~ MA MI_N ·G.unre; 
wit~ the prope~:ty. In a su.i.t 'for,. partition o~ property the. cause of 
action an~ tb~ evidence would be entirely <lifferel'!t. The.re therefor~ 

.: does· nqt appear to be anything in this s_ection which would· render 
a suitfor divorce a bar to a_ su~sequent suit for partition.-

! ha\'e ·not succeeded in getting much assista,nce from rulings of the 
Indian High Courts. ·. i have not found any case that is exactly parallel. 
In Narayana Kavz't'ayail v. Kandasami Goundan·* the cl~fendant' ·· 
having agreed to sell !an.d to the plaintiff failed to execute a' 'convey" 

· ance and the plainti~ su~d for specffic p~rformaoce ~d obtained .. 
a decree1 and the Cotirf .executed a conveyance of the land :to 
him. He then sued .for possession. It was- hdd that the right 
to possession arose coincidently with the right to the execution 
of a conveyance by tin:; defeudant. Both rights are declared uod~r 
section 55 of the Transfer of Property Act, and_ the . contraet of sale 
cr~ted :m.the.purcllaser.a, rig~t ~f possession. The sc;:cond suit w:as 
th~ref~~e. not· maintainable. This .ruling might be taken at 'first . sigh_t· 
to be an authority ·agaiii$t the prop.osition -that' a sait'for divis~oa of · 

·. property is maintainable ·after a suit for divqrce. ·But when eia.r:nined · 
... more clo5ely it' appe.ars· to be really' an authority in favour of tbe .pro· 
· position. ·.For it,implies that' ' had the right to po~sessi.on arisen ·from 
·· the.exceri,tion of lhe conveyance and not prior tc:> it1 the second suit 
~ou!p ha.ve oeen ·maintainable. This is exactly: ~he situation in tb.~ · 
present-case; The right to division ·of property at:o5e from 'the decree 
~f~ivorce ~nd. -not. pnor ~o ·i~. -T~e sam~ prin~iple governs tl~e .cases 

..in ·whicl:\-it.-bas·been.·hel_d that a plflintiff cannot bring. one. s~it for a· 
·title 'qe~d .. a~a aootber (~r: possession-. . The principle is .that ~he r-ight 
to possessioq-arises nqt 'by vir-t.\le 'of_.the .title~ de~d; . bu~ that 'the dghf 

.to -possessiQn acc~ues at the -same time as · the i-igh~ t<> 'the title. deed • 
.. In 'the pr~se-nt sui~ the right to ,partition 'aoes nut arise .at the same 
· time:~s tlie·fight to· d.ivor.ce . .. It accrues by virt.ue of the divo_rce and. 
does : .not accrue _tiritil the ·divorce bas been obtain~d. 'On th~e 

,. grounds, I hoi~- th_a:t n:eitber 'section . 42 D!)r. section 43 ··of the Civ'il '• 
Procedure -.Co<;le_ rend~rs asQit-' for divorce .a bar.to•a su'bsequent sii)t 

. fot parti_tion: of property! · .... .-: . . 
. The only ot-h~t ·qu~~Hon·,~ this case is whetlicr cattle that ar~ the· 
offspring of <;a~tle .tJra~ .were· . br~a.ght." ·'to the ~arriage 'by. each Par:tY. 
over tw~n~y yea~ ·ago; ·ar.e to ~ -~egarded asJe.tt•tpttJa 0'~ payz,r-. -. 
~aviog regat:d · t~ ~b_c;: . de_finjtion <?f ./ettnp.wa in Section 3t .Book' 1-2 ·of 

:. the M~:n~ky~.i~c~ot qe :d<>!lhted .tb~t they are lettetprra. 
· There is tb~efor~-nb ·ground for interference anq tb~ applicat.ion for • 
revis~on m~s_t he 'd~~tnisse4 - lYfth ~osts. · ' · -. . · · · 

.· 
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Buddhist Law--:-Ecclesiastical. 

Before H. Adamson, Esq. 
{1) U WAVAMA, (2) U CfHUYHINDA,:(3} U KATHALA 

v. U AHSAYA. 
Mr. H. N. Hirjee-for Appellants. I Mr. R. C. J. Swinhoe-(or Respondent. 

Ci?il-Courts should abstain from deciding points which fall within the sphere of 
Ecclesiastical jurisdiction. 

. The suit was lor full-control by the first appelfant in -trust for the other two . 
ap.pe11;~-nts and respOndent, of certain property, consisting or tari-trees situated 
·in the premises of the Theinkyaung Taik monastery in Kyawst village, on the
~ound of the first appellant's superior ecclesiastical position. This is what th~ 
-'Court of Fi(st Instance decreed. The 'Lower Appellate Court held that the suit was 
-one for rleci.o;ion by the ecclesiastical authorities and reversed the decision or the 
Lower<:o~,~rt . . In second appeal it was argued1that owing to the death of the Tha
-thanahaing ·and thP. non-appointment of a successor there was no recognized head 
of the Buddhist Church. · 

Held-that the question in dispute W3S purely an -cx«:lesiastical matter and that 
-the ruling. in force, namely, .that the .Civil Courts are bound by the-decisions of the 
B uddhist ecclesia.Stical authoritiES in matters within their competence and that they 
-should alsO· abstain from deciding points which fall witl-in the sphere of ecclesias~· 
cat jurisdiction, ~hould hav..e been followed . 

The que';stion of law·c:annot be alfected by the · fact that there is a prob.sbly 
temporary absence of the head of the Church. • 

References :-
_2, U. B. R., 1892--96, pages 59· 72. 
2, U. B. R., 1897-98, Buddhist Law, Rcclesiastical, page 1. 
U. B. R., 1899, Buddhist Law, J!cctesiastical, page. s. 

THIS suit concerll$ a number of tari~trec;:s situated. in the premises 
.0 '{ the Theinkyaung Taik monastery if) Kyawsi village. The app~l~ 
)ants claim joint 9wpership with the respondent in these ·trees. The · 
-ori'ginal plaint sued for partition of the property; but after the written 
defence had been fjled, t.he llppellants with the permission of .tbe Court 
amended the plaint into a suit for partition. or full -contro.l by the first 
appellant of the prope-rty. The a:n.endment was due to the: !act that 
they had discovered that the property being gu.rubkan was impat'tible. 
The amendment was not consistent with the case as originally laid . 
and completely altered the nature of the suit. Bufl am unwilling to 
.deal with the case on tbis:poiqt alone, as a decision on this point alone 
-mio-ht only lead to -further litigation. · 

t>Tbe suit oil the amended plaint (dropping altogether the question 
·of partition; as the plaintiffs did from that poin:) is. for full ~oiltrol by 
the first appellant in trust for the other two appellants and respond· 
.ent, of the property, oil the ground of the first appellant's superior 
-ecclesiastical position. And ~his is what the Court of First Instance 
-decreed. ·Now, it is manifest that i£ the appellants and respondents 
'had been 1<!-ymen and not pongyt's, jointly owning .an estate, no sucb . 
-decision giving one preference over the other could .have been .given. 

Civil S«otMf 
Appeal 

N(l. -.46 (if 
r9or 

Dee 1mb., 
t61ll. 
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·-Buddhist Law-Ecde·sitl,stlcaL 

·: . V \V..it·~~ . ·. ~~e, qu~stion· as . ~o which . of the four 'interested j)(mg)li's . (assuming . 
. V 0 • · . . ~~at ~h~r~ is j9iut ownership _as ~J>pell_a~~s .~ll~ge). shall control the 

·. · J\HSATA. · property IS evidently a: purely . ecclesiastical m_at.terj and the Court of 
. <f.irst)nsta.nc~ sho!lld hav~doUowed·: the ruling iri .U. Tlz'!tdama ana 

·. 4no:~1Jer · v. V 'Meda-'· aiid. a71o~her, * ttam~ly,. tlla,fthe qv~l Coutts are 
· .. kQ.~nd. )ly 'th~ ~tcle~j~Jo.u·s of th,e:_B !lddl}ist. Ecc~e&ias'tical autho~ities ~n .mat
.. · ters· with!n the.ir compete.iice .ind that they should also a.bstau~ (j·om d~ci-. 
. ding pqints :which fa!J within : the .spbere· oC:Ecdesiastical jurisdiction • 
. The le~rried ~voca~e .for <\pp~Hants .ha.S rev.iewed ·all the judgments
·. 'passed by. this·· Coi.u:t i~ B.uddhist ~ccl.esiasticid matters since the 

leading· ease q~oted, page 59 of the Upper Burma ,Rulings for 18gz
g6. I underst~Jrd him.· to admit' the propriety of the decision in the 

.. Je~ding ca5e; bu~ t9 . ql!esti.on t~ose that (ollow, .when, by tire death 
of th.e. T/l.at4t?.~abair.t.'gand ' (b.e ·non-·appointment of a -successor, .there 
was !'-9 !ecogn~zeq 'Jiead . <?(the. Budhhist: Cl!~r~b. But ·ft-ranted, the· 

. )eadmg case· I t~·ink- the ·oth~~s· (pag!! .7~1 Upper ·l;l~;trma· R.tiJu~gs, r8gz~· 
. 'fl:_Q, Y~lu~Je 'I_l, ;Ecclesi.~sti~ai..J':lti~d!ctj<?n~ ·page· ~· ~~Q7.:~s. p~e .5;: xst 
· Qua~ter; 1892) are ~atural corollanes, ant;!· th~. question of law can~ot 

·.be atfecte~ by ~he fact that th~r~ . :is a. prq~ably · tefi,lpora.ry absence o£ 
·. the head Of .the Church; · · = ·• · ... ~ · · - • 

.·: l_'h·e· aiigu~ent of:th~ Subdivisi~nal . Judge that ):~is· d~cisi~n . merely 
· giye!l · e·ffe'Ct to th~ ,Qrqer . 9f the.Sbagaibg ~ayadil'liJ. is not to the point .. 
Appe!lantsdid -~~t !!Ue _o.ti{hat .. orqer, ·.a.n<fth.~ pa~tjes to the suit were . 
not parties t<?·tna~ ord~r.·,_. · Oil tbes~ .. gio~nds: l:alt} .. of.o.pinion· that. tbe 
deCision .oUhe :District <:oiirt- is ·corre~t:· The 'suit ·is not one that ·can
~ ;eter:~·i~~d. _by ... tJi.e .Civi~ .. : ~·our~~' - · :fhe::appeai is : a-is~issed,· ·with 

· '-~.os s: . ··:. :: ':.-.-:.'.: .... _ .· . .... · =='- . ; _. . · · ·, · .. 
.. .· .. 

.II! · ·:~~.U.··~. R., 1897-98, Budd.hlst Law-Eccles~stical, page l.-. . .. . . . 
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Buddhist Law-Gift. 

· Before H. Adamson, Esq, 
MA PWA SW-E v. MA T·IN NY.O. 

I 

Mr. ·J=. C. Cllfltterfee-· Cor Appellant. Mr. fl. N: Hirfee-ior Respo~dent . . 

· Held-that ordinarily Buddhist-Law is not applicable t()glfts. 
. Hel-tl ·~ls!'-:-that Budd !list l.aw is ·applic~bie -t</ deat~--~;d g;ifts. 

Refe.r6zce_l; - · .. · . . 

.· ,. ··:· - --~.- ri. ·B::R., -r89~¥,pai~ ~~: .. 
· Ma~u- FV~fi~-a~a Dham;,aihat, section 3...,.. : · 

· ··.Manus_ar4 S!lwe If yin .biuzmmathat, "Chapter I, section ~8 • . 
Manuky~ Dltammath9t, Chapter X. section ~l. 

* * * • .. * 
. _ ·.Th~~~di~~ :~~ ~~~ ~fth i~sue was tb~t,_ifex,f?i6it'B .i~-:'-·gi~t: it' is in· 
. v~h~, because 1t ·waS not follow~d by 4e.llvery of ppsse~sJOp.:.-~n· accord~ 
an¢e.-with:~~ tenets of Buddhist Law. But it_is· argued·· tba~ 6ud
d"liist. Law_ ~bould irot be::appli,ed lo gif-ts,, and t~_at under- secticn ~s· ( r) 
of :t.he Con~ract Act ·ex~ibit B is a valid agreement no~withst~ildi9g 

. . tbat it- i;, ma~e .without: •'.consideration, becaus~ it )s '~_xpr~~~~ i~ 
writing and register<'d, and is made, as 'it pu!ports. · ~.o ·b~, 9Q:~coqn_f; 

· of na-tural love and affection betw~n parties stand.~ng in a. ·nea( r~
Aation to each other, na~ely; ·husl;>ahd and. wi'fe~ ' The question asio 
.. wb~t law is appl~~a~l'e._ to gi.fts· was fltl.ly ?i.s~u:;se.d in Af. atfng._ A-~ f?.Yfv~: 
· _.M-a --u · ¥e, *and.•t w~- held .tba~, as.gtft.Js ~o~ a q~estton <?f s~ecessJOD',
. inheritance,. mar.riage, caste' or r-eligious.· ~sag.e. · or: in~titutio~, the· 
Bud~hist Law -could hot be held to .. be }lpplicab_l~; J.t . would therefore 
appear that a promise ~o give for no ·consideration wo.uld be valid in. 
~u~nia- \y.~thout .d~li~~ry _of p6~~essio~, .prpvi?ed that, in C?t~~r respects; 
_It'· fulfilled 'the . ·co~~IttQ~ . specified .m s~ctlqn 25 {tJ; · Contt:act Act.. 
But there is:a .f~rt~er matter••to··be consirle~e4 : "-:ith· r~gard . to the· .gift 
now und'e'i dis~tission. :: It was a de~~h-bed gift, -and, .it -is to. be:consi· 
dered · wb~ther, as sue~,. if s~ould -n'ot.be be.ld to b~ aqu~stion of. inherit:.· 
ance, to be de<;ided· in . ac_cord~e w.ith Buddhist .La~·; -It h~ · beeg_ _ 
ruled that .. the-idea of a ·will t.o. talce effect ;after death:_upc?P. pjo~rty
is f9reign to Bud~hist Law,' a_ild 'that · uo will can. cause tb~ de:volutl_ow, 
of property 'con~~ tp·' the ·law .of ·inberitance. If a _reg~stere~ d~ed 
of gift made on :i_ qeath_-bed, without delivery of p~:>s.essio~, wer~ hdd-: 
-to he valid ~t wotild enabl~ a Buddb~st to·defeat Q.]s own personallawr 
and _practically~~- diSP.·~~~ of ~liS . prOJ>~~ty by·· a ~ethod which -w:ouJd 
be, m all essenba·ts, · .equJV.aleo.t· to a wtll. . T~e Dhammathats guru:-d• 

· against a death-bed qjsppsal of .propefty, to the exclusion o£ o~e ~!z: . . . , - . . . . .. 
•· 2:·u. 8-.. :&:,'rSg,_¢, ·pae-e 4:io. .. ..... 

. Ci'Oil. J.pptd-
No. 32P Df 
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B~ddhist Law-Gift. 
---------'-- --- -----------------·-·---- .. ··--

'in favour of another.' Thus, in M a"u Wunnana Dhammatli.at, section 
344•-''When parents are lying or stricken down·never to rise again, 

. while on · their death-bed, if either of them give their property to 
another per_son,-.su~h a gift · of the property is -inva,lid, and it shall be 
divided and sliaieo as inh~ritanee." 'Anq there are similar provisions 
in the Manusaf'Or Shwe ¥yin p.hammathat, Chapter I, section 68, and 
in the inlieritance chapter in the M a~uky'i Dhammatlzat; Chapter X, 
section 81. A principle which the Dhammathats have spe<;ially provided 
as a safeguar.d of the law of inheritance,· and without whicl;l th~ law 
of inheritance might be reriden:!d inoperative, must obviously be .held 
to be included. in, : and 'to be part of, the -law of inheri~ance. . Hence, 

.jt follows t.hat whatever law may he applied to ordinar.y gi(ts, a death
. bed gift must be held to be a question .of inher.itancc-:, to wh i<.* Buddhist 
Law is applicable. On thes~ grounds . I must hold that exhibit P, is 
:invalid. 

* * * 
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Buddhisf Law-M~rriage. 

Before H. Adt~mson, Esq. 

MAUNG BA "· MA e>K. 

-· 

~-lr. J. C • . Cftatterjee~for Appellant. I M!. N. N. Ghosh-for 'Respondent. 
An.te-nupUal contract-s-not the usual incidents of a Buddhist Marriage--to ~ 

profled by dea1' evidence that ma1'1'iaje was the conSideration of the promise. 
-Reference : 

Chan Toon's"l,.eading-Cases on Buddhist Law, page t4o. 

THrs is a suit for R~. ·s28-xz-o on anante-nup.tial contract. Respond
ent alleges that appellant promised -to pay her over Rs. soo if she 
would marry him. The marriage took ·place, and after marriage the 
amount was defined to be Rs. 528-tz-o. Some time after the mar
riage appellant deset,ted her and took ariotber wif-e. She has · obtain
ed decree -for the amount claimed. 

· · The-.gcou'hds of appeal ar-e--: 
( 1) That there was no .marriage; 
(z) That there was no an-te-nuptial contract . 

. (3) That under Buddhist ·Law a suit cannot be maintained·by 
a wife ~gainst a .husband to recove,:- property s~ long as 
the marriage subsists: 

Tbc contention in the third issue is un-tenable. Buddhist Law r-e
>eognizes certain property as the separate property .of the wife, .' It is, 
called 11 t ht'itthz'" and include;; ~hat belonged . to · the wife before 
marriage and what has been given specially to her since marriage. 
It is distinguished from " ka·n win; ·" which is property set apart at 
the time of marriage· for the joint purposes of the married pair, and:· 
from " kn.t't pason;" which is property acquire<) jointly after marriage. : 
There are no grounds for holding th~t a;. suit does not lie by a wife re· · 
gar ding· her separate .p_roperty, and. th.ere ·is a _decision of the Recorder
of 'Rangoon .(Ma E v. Maung San Da)* in circumstances similar to: 
tbe'present in which ·a. suit was allowed by the wife against the 'hus-
band;.on an arite-~uptial ~ontract. . 

As regards the first ground. of appeal· I ag£ee with the learned ;Ad-· 
ditional District Judge that the marriage bas been proved. . Appellant 
and .respond.ent were photographed together .... They eloped and' went. 
to Maung Tha Dun's house.' Appellant consufted a pongyi, whose 
pupil he is, ~to ~ lu<;:ky day for the -marriage. He invited the p6n-· 
gyi to an.entertainment for the. purpose of the_ marriage, a 11 mt'ng/a. 
surz," i.e., an entertainment in which rice i~ given to pongyts on. the
occasion of ·a marriage. At · the entertainment three pongyis were· 
present and .a number of other people including the appellant and:· 
.re~pondent. The headman of the quarter was invited to the marriage;. 

· • Chan Toon's Leading Ci:t.ses on Buddhist Law. page 140. 

Ci'f1il Appta'i
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, .. Budcihis~ Law-Ma~riage:· 
----..,--~_;._ _____ _,__~----~·------ ·-----

'). ·. 
. . . . - . . . '-~· . . . 

f4.t.uNG ~-A · .. . He \Vits·.absent .and his wife went. She regarc:fed it as a marriage . 
,d~"b~t. · · TI)ere w·ere ~b.outten persons ·present. Gifts, ~s-·is .<lu~t~mary on such 
, . · o.ccas.iori, we~e giveq to. the heqdman and hi~ wife: There was stone-

.. · throwing, a comm.on feature Qf. :Bur~an wedcll~gs: · ' 'A ppellaot IJor~ 
the costs. ·_ Te<~. was· eat~n .. · And· stibsequen~ly' ·(he. appellant and re
~pond_e~t.l~ied tqgetl;ier ·iri. ~'a,ung.'T~a _Du's 'bouse, an.d . a~e tog~ther . 
. 0~. tb is.· e~idence·. ~here can _be. rio doubt that there was a vaJi~ tnar~;iage 
a marr_i~ge · con.lrastl:!~ . by. ·iritil:ual consen~~- t:he . third kind of m~rriag~ 
reco"'nited Qy the Jl{.anukye_.Dham.mathat, namely, when a man and a 

. wom~n .co_tne· t~gc.ther by. mutual . consent and live . and eat t~gother. 
Th:ere rem~ins the ~econd ground of appeal, namely, tl1.at_ t(tere was 

.. _no~cinte-nuptial .contr~ct. 'The evidence produced concerns {1) the·con
. traCt Qe_f.O~e. m_ari-iage a!;ld (2.). the rati~catio!l of it . by the appella•1t 

after ~aiTiage. · . · : . ··· .: . ,. , . · 
The .evidence is as 'follows·:-: . · .. · , . _ 

. ·Md:6_1t (~tsp~~dent).'~Apo~t.:~ year ·~efo~~ o~t- ~nar~i~g~ · ~-~ung. 
Ba · prom:ised t}l~t!· if I would mar.ry .hi~, he . ~ould give m:e ~- 500 

. . after. our . mardag~. : Ma~ng .Po T.baung and the pontyi ~~ere present 
·. ·-wh!'!ii )'H; prom~sed. l. did not hea·r Maung Ba say this biinself, but 

-the pdngyi. 'said · so. . Maung Ba· said so to me -on · ano~h~r occasion 
:in 'njy. hquse· when we· were· alone, We did not marry .. till three years 
:aft'er tpe .promise-,: ~ec:;tus.e .. ~ ~u~? ~~ l:.ould :n<?~ - pay ~s~_- ~oo. I did 

.. :ilof demand-Rs.o soo before ·mamage . . ·He pro.n:used 1t. All he has 
d.one s'ince. inarria~~-. is ~91 give . m.e 'a . ~OCI.!meQt' f~r Rs: 350.'. aud pro~ 
mi$e!i that he would. glV~ ·me Rs .. ~ sp . aqd zt bck<~-ls of gold. · He 

.· ·llaJtded over· ~he ·~o«ument two or 'three days after marriage <!-Dd pro
mised tci- giv~ the· z! tickal~· about a ·month · after marriage: TJia Du 

. ~nd .Ma .. Sein ·were present ~hen he .gave the document .ao.d pro-
mised to pay Rs. rso and .z!- t1ck~ls. . . :. . . . 

M a Sein •. .:._ Two or·. tht:ec; days .after marriage Ma 0 I( . dem~Jided 
· money from Maupg. Ba acc?.r~i.ng F? .. h!S,··P.r<?mise . . _She <:lJ~ tiot say. 

_bow .ffiucl;t. It ~·as moqey._ prom~sed_ to be pa1d on. the marl'Jage~ He . 
..Said he wotild pay it. I saw a: aocumeot for Rs. 350 given by Maung 
Ba to~M a Ok... Tw:o or three · days _after this when· Ma Ok wanted . 

·.~o:ney -'to' buy_ a~d se~l. in . tli~ · haz~~r J\1aung Ba promi~ed to pay. · .: 
- .-Rs. :I_oo apd ·~!Jtckals of gold. . · . ... · · ·.. · 
. ... . : Aiau~j . .Tha' Du_.-Tl~e docu'iri~nt was given b~cl< by me_ to . Mati~g 
. :_aa; and I sa:w him give· tC;i. Ma ·.Qk . .. Htftold ·her to ll:eep i~. . She 
· .. dem~nded s~m.e ni~:mey Jo.r. nei: use, an~ ~fs Maung B~ had no money_ 
·by hiin, he·. gaye_ ~.er tl.le doct?-~~n·t. .· .I al~o ·heard Ma Ok say to Maupg , 
Ba that. she d1d noUtk~ :so~e gol4.; wht~h. she brought and sb'owea 
to· M:aupg·~a. Ma.ung:' Ba said· ·pe . ha~J' . .:;.t_ tickals af!d \Vould-,giV:e.'it : . 

. : 'I heard .~_aung.B~ say, bot.~ :-hefor~ and af~e: marriage,. that he ~ou_ld , · · 
·.give Rs._'soo to· M,i .Ok~ I _heard It_· _thi:e~ ~r four tim~s . . "Mau.ng !la . 
~aid to me before· marnage .th~t ~e would. pay Rs: 400 or -Rs;: '\oo to· 
;be' t~e pririctpai for ti:'!l'd1ng. · .:He,-did ·n9t ·say it -b~fore .fuj;:t'r. -

. • . • ·'; .t, •• · • • 7 • , 
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Buddhist Law·- Marriage. 

. U Na,.dima (thepongyi whosepupil ·appellann's) .. - ln ·I~62 Maung 
B!l ~aid to ·r:ne that he was· going to give money to ·Ma Ok for use 
.aS he loved her. .' 
, : Jlaung Po ~haung.-Ma:~.ng . B~ said to l:ne ~e.for~ his marri~ge. 

: tp~t . he· W?uld .gtve Rs. so~ to-M:a Ok -to~ _the pr!OCIJ?a!. f9r tradmg. 
lt. was to open a shop be sai<;l. The money woul1 be Jomt. r.roperty 

·. of the two for their joint shop. In 'f26t Maung fia and Ma· Ok used 
to sometime~ sleep in,.. Mating . S_:tuog's hou~e. It \\;as then I heard 
Maung _Ba say to Ma Ok" Do not be dispirited. ~-will give Rs. soo 

:{o trade "'ith. " ·· ! • : • : · 

... Maung ~in.+. The c;J~ument ·was prpduced bJr. Maung Ba and Ma 
·Ok and.-t~ey demande~ ·Rs. 350 from me. Ma Ok brought 1he doc.U_· 
merit out _an.d. wben. l b~d -loo~ed al it I ~~ve it back. 1 asked them 

· to .wait ~aO:d they. agreed. f:<faung Ba said the· money was to be given 
to Ma Ok, 

Of theSe witoesses U Nadima and .Po Tbaung a-re .<fjsioterested. 
T~ a~gumenf of ·appellant's Advocate bas not ·convinced 'ine tb,at 

· 'Mau~ Sein .. is -in _any W?-Y intet~st~d. ·. But Maung Th3: :Du arid Mit. 
· Sein are .pot altogether disinlet'ested. They hav~ support-ed M~ Ok 
fpr eig~ moritbs, and they expect payment if' she .s~cceeds hi. this case: 
It' also ~PP.ears from Ma ~~in's ~vidence that ·fhey'_ have _partialfy 

· 'financed lhe litigation. But even assumi~g that t~ evi~nce record
-ea .above is :reliable, is it .sufficient· to prove an atite-oaptial contract·?. 
·A proniise ,made on account of love and. affection would not .he a.con:
ti'act unless ther-e wa.s a consideration, and it would bot be ~nfor.ce-

. . able except ·on. the conditions specified in::·s.ection :.25 of .~ .Con.tract 
·.Ac~, which do not ·exist. in tltis case •... Marriage is a good cons(d~ra
tion,-"and the question is wh~thef ~arr_iage was the .consi~ration pf 

·tJie ptomise. · -!.· · ·. · · . · . · . 
l.n the first place it must be noticed that ,the promis~'-'wa·s nofmade 

at any defi.nite time or with· ~ny formality: ·On the first ·o~asion re• · 
-spon~eot w~ not even preset1t herself. The pongyi told her . that ap..: . 
. pellan~ had said he would giY-e Rs. soo. Subsequefitly' at an in-definite: 
time appeJ.Iarit said to her that · h~ ~o.uld give ~s. soo .. :The remain- . 
ang eviqen·ce is simply to th~ effect· that ap.pellant ~id three .Of foui · 
·times ~hat he woul~ give Rs. ;soo. ' Respond.erat' says that appellant pro
mi~d to give be~'R~. soo ifsbe 'would mi rry hi m aqd·thatthe marriage 
was delayed for .tbre~ yeat:~ ~ec~use he bad not the m'oney. Tlier~ '~s 

.. not a·particle of ·evidence·in . corrobO'rll.tio~ of tlikstatement. In. fact 
' ther e is 110 evi(fenc~ . 0_!1 t'he record~" except tile respon~ent·s· own, to 
show that marriage was t'be ~~nsici~ration for tlie promise. · · 

Another notice·able ·raet i~ that the witnesses do not agree as to the 
n?tture o'r.th~: promi.se:· ·}Jaubg. Po Th3:ung· says th~t tile money was 

.to be·g1ven _as the joint ·pro,p-ei'ty of the two, for the purpose qf open
: ing;~· joint shop: Ma·ung· T~a. Du .also s~ys that it was to be -given as 
. pri.n<;ipa.I for the p.utpose of ~r.ading. If so, the money ·would be joint 
prOperty, which is not. the c9ntention in this suit, ·and probably ll'Suit · 

·:'wouJa not lie fO.F jt duriog ·t~~ SU_bsi'steoce of the i){ar~i.age. -
• "W~ , , •. :. 

:M ... inr.o BA 
.... .., .... 

~A{)L 
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·B.u~dhist Law-Marriage. 

· ·Assuming that. the document for Rs. 350 was given by appellant to· 
iespondent after. marriage, a point on which the partie~ differ, it may be 
that it .was .given on account pf love .. and- affection, and in continuation. 
of tb~ intentions (hat appellant had expr~ed before marriage, and 

. · tllat it ·was not given because he was comp~lled by contract· to give it. 
As regaTds tpe further sum. of Rs .. 150 and 2! tickals of gold, th~re is 
lit~Ie but respo~dents' o~n:statement to connect them· with a promise ' 
b~fore marriage: . · · · 

. . And indeed all t~e evidence tend~_red by.respo~dent_ (with tlie excep
tion of a smaU p~rt10n ·of her own) ~~ not mconststent WJ th. the .same 
hypothesis. A love-sick . youth is apt to boast of . his kind intentions 
to:wards the object of his affections. And after marriag~ while he is 

. still enthralled by love he is lavish . with his gifts. Disenchantment 
follows, ·and his intentions melt into air. I dare say there arc many·. 

· wiye~ wlio ~ould bring forward as good evidence as there is io tbe pre-· 
sent' case. to ·pruve promises :made before ~;uri-age and unfulfilled after. 
But something more is required for an· enforceable ante-nuptial contraCt_. 
It must:be proved by dear evid¢nce that, marriagt=: was the considera
tion of the promi:;e. · ,And it is obvious that, on grounds of public policy, . 
ante-nuptial conti'acts, w-hich are not the ·usual incidents if a Buddhist 
,mao:iage, must be · admitted w.jth caution and only on strict proof. 
lf'tQe·court were to enforce promises made before marriage; on the 
;issumption without proof.that marriage is t.he consideration tor such· 

· promises, they would introduce startling in:novations in the Buddhist 
Law of marriag·e., and their decis~ons would. be contrary to the . itsage~ · 
·of the people. . . · . · · . . .. 

.. On the ground that an ante-nqpt~l co.ntr.act has not been P!Ov.ed, 
I set·aside the decree of the Lower Court. Respondent ·must bear the 
costs. ' 
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Befortt H. Adamson, Esq. . 
MA TI-:IAING 1J. MAUNG THA GYWE. 

Mr. H. N . Hirjee-for Appellant. I Mr. R. C. J. Suin.hoc- (or Respondent. 
Decree ~assed against a wife alone- Husband and wife being Buddhists-Attach• 

mtnt by actual seieure of joint p1·operty t~ the e:rtent of the wife's i1lt1Yest 
lawful. . 

·· -·- ··-·· --·-·-· --····----~---

(See Execution of dec;re~. pas-e r.) 

. CMl Ap~MI 
NO·J.74of 

1901. 
.. 'January 

16th. 
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Burden of Proof. 

Bdo.Ye H. Adamso~1, H.ftJ., C.S.!. 
MAUNG TUN } 

, MAUNG AUNG 13!\.W, vs. MAUNG PAW U. 
'' MAUNG AUNG GVf 

Mr. H. N. 1/irjee,-for_ I :\ir. C. G. S. Pilla?,-for 
Appellants. . Respondents. 

Defe11dant itl possesSion. of land there beiJLg no wro1lgful dispossession of plaln• 
#ff-plaintijf asserts permissi'Je occupatio~: by defendant-defendant asserts posses
:-sior.· of land by g1'jt outright-burden of proof 01l plai~ttift. 

-------------------[See Evidence, page 1· ] 

Civil Appeal 
No. 1Z7, 

JQ03· 
July 27th. 

, -
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Civil Procedure-It. 

Before H. Adamson, Esq. 

. .. MAUNG NYUN v. ( t) MAUNG P~\W, (2) MAUNG ~YWE . . 

'Mr. C; G. S. Pillay,- for Appellant. I Mr. J. C. CltartcrjBe-for Respondents • 
. .f.!eld-that a suit for rent of Stale land is not recognizable by the Civil Courts. 

. - ·Referertces :-

' 2, U. B. R., z892·9_6, page 634. .· · · 
2, U. B. R., r897-98, Civil Procedure, page 25. 

- ·•' z, U. B. R., zll97·98, Civi! Procedure, page .p. .. . 
.· THIS is a suit for rent of land, and tbe land is State land. This is 

-clear fro\D the judgment of the LO\ver Appellate Court, and is adh1itted 
-by both appellau~ and respondents and is beyond doubt. 

The question whether a Civil Court has jurisdiction to try a suit 
for .r~t .of State land has not been raised in t}!e Lower Courts. But 
it ,ba~ been r.used in this· Court, and . must be settled, as it is a plea in. 

·bar. of_ jurisdiction. · 
Section 53 (2) {ii); Upper Burma Land a.nd Revenue Regulation 

.provides that a Civil Court shall not exercise jurisdiction over any 
·claim to the ownership, or · possession of any State land, or to hold 
·such land free of land revenue, or at a favourable r?,te of land revenue, 
--or to establish any lien upon, or other intert>st in, such land, or the 
rents, profits ·or produce thereof. And Financial Commissioner's Noti
fication No. 8, dated·the 8th July 188g, as ~mended by No~ilication .No. 
~• 4, dated th~ zoth April I 8gg, provides that claims to establish any lien 
upon·, or other interest in, State land, or the rents, profits o·r ·produce 

·thereof, shall be tried by Collectors where the claims are as against 
the State, and by Collectors or -Assistant Collectors where the claims 

.. are between private individuals. . 
·.· I..be .la.zt~ge-.oi . .tbese ~ovjs~ns is quite clea.r and unmistakeable 

and shows that a suit for rent of State land is not cognizable by the 
.CivH Courts. · · · 

In support of the vie\v that Civil Courls have cognizance in s~ch 
·cases the ruling at page 634, U . . B. R., vol. ii, 1892-x8g6, is referred 
to. That was a suit for rent very much· the same as the present, and 
it was held that questions as to land being State land or private should 

.not be raised when they are unnecessary for the decision of claims 
between the parties themselves. This case was decided by the late 
Mr. ·B.urgess, and his yiew was that, ac; long as it was not a question 

·cf title between tbe parties and the State.~, the provisions of the Upper 
Burma Land and Revenue Regulation did not prohibit the Civil Courts 
.from deciding the rights of tbe· parties as between themselves. But in 
;later judgments Mr. Burgess did not follow the principles enunciated . -

Ci'IJil Secontl AI_· 
peat No. R82 of 

190%. 
Jtmua.-y 
34th. 
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in this-case. Maung Tlza Au1tg v. Maung Scm_ Ke * wa~ '-a suit foc 
redemption of St_ate land, that ·had been qtortgaged. It was a suit 
between private individuals. Mr. Burgess · held that as _it :was a suit 
for pos·seision of State land, It was · barred in· the Civil Cpurts. A 
similar de cision -'1-Vas given ~n M auitg /If at attd M aung Bw£~ :v.::_ll:-1 a Mi.1" 

\lVt1en these suits were decided the Financial Commissioner's Noti
fication above. quoted in :its amended form in which 'it .d~s'c:riminated , 
between· suits . as~ against the Sfate and sujts as between ~rivate in-·· 
div.iduais, had -not yet' been issued. And, iu fact, it was in COI?sequence. 

-of tbe .decisioil of this .Court, that suits for ·possession of State land 
betyv.een. pri~ate individuals wer-e not cognizab~e . by Civil Court, t1lat the 
notificatJcn .was amended into· its proper form. . . - _· 

~u section 53, Upper Burma -Land and -Revenue--f{egulatipn, daims . 
to poss_e-ssion ·of-Sta.te land and claims t o establish an intciest in the 
rents, .Pr<?'fits .O.r _p{"oduce of. -such tands' are put .in exactly) -he sarue 
category, _and it follows logically that .if a suit for . possess~?U ~s ex~ · 
eluded .from -the·· -Civil :Courts a suit '{or reu t -must· also be _,excluded . 
Ali such sui.t·s. ar-e -cognizable· by ReV.euut:; _·o·ffi~ers only: .-. 

On these <>rounds the .dec-rees .of tl1e Lower Court~ m.t!St be set 
aside an~ .the ;uit .dismissed. But ·as the plea in bar of jurisdictien 
was -not :-aised 'in -the LO\\'er Courts tt:e' parties w'ill l ·ear their own-

. -costs. ' · ·-
- -- --- · -· . .-- - ·-- ··- ·-· ··:.. . ....... .. . . .. . ·· . . 

* ~.:'U •. B. R.; t8gj·Q8, ·Ci-vil _Procedure; page 25. · · 
t 2, :!J. B. R .. , 1897:-98,-_-Civil P.r?c.-edure, ·page 41,_ 
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Bcfo,-e H. Adamson, Esq. 
(I) MA MYIT ; (2) MA.. ON CHEIK, A MINOR, BY . ~BRJ 

GUAROUN MA 'MVlT; (3) MA HLA WIN ; (4) M:A V, KIN KIN GYI. 
T A I, A MINOR, 11 Y fi rat GAURDIAN MA HLA Wl~. 

Messrs. Clra'tt 1'oou an(L Darwuod and Mr. C- G. S. Pillay-for the Applicants. 
A review of judgment cannot be admitted for tl).e purpose of re-arguing a case 

on previous material. 
Err.or of law ca.n be a good gr9und for review only where the la:w is definite 

and capable of pistinct ascertainment. 

RejeYences :- · · 
8_. Agabeg, part I, page '24· 
Chan 'J;'oon's Leading.Cases on Buddhist Law, page'84. 

--------------"----74· 
143·· 

_ _ ___ 133· 

·. I. L. R., 7 Mad., 307. 
·;;u. B. R., 1~2-96, pages 153, 287. 
:a, U, B. R., x8g7::-19o'1, Div,•rce, page 39· 
U. B. R., 19in, Budclhist Law, Divorce, page •· 

W. W. R., t43· 

S· 

· THIS is);aru;applic<~tion for review of the judgment of this Coort in 
Civil.-.&ppe-al No. 54 of 1902.* . . · 
· . The question in that case was whether property. inherited by one of 
t~e parties to'a marriage during cov\~rttire when the parties have not 
been previously married, is liable to partition on a divorce as by mutual 
consent. It is an intricate and difficult question in Buddhist law and 
it was a,~;:gued at great length, by advocates on .both. sides; . 

. The ·aecision was. tha~ !'uch property is liable to p·artition. 1 he ap
plication..lor-:J.e~dew i~- based solely on the ground that this decision is 
wrong. lruthe application f?r re.view there is no.t a single ground given,. 
which was not ·fully argued. tn tbe-app~al. The bearing o.f sec~ion 3; 
B.ook XII, of th~ Maimk~'Ve, the mistranslation of part of that !'ection i~ 
R!chardsoa's .ed.ition (b1;1t not the part q~oted in. the judgment), the 
effect of-the section~ 391 and 395 of the Attatkankepf!, and the. re,ianc~ 
to be .placed on secpon 254, of the Kin'fl<un. Mingyi's digest, ~·ere all 
a~;:gued at length: -The . learned ad\·otafe, ·who supported the appli• 
cation, has not indicated . a single au'thority tha~ do~s not . appear !n 
the judgment, exc~pt Maung San Skwe. v . . Maung Po Th.a,ik,t m 
which l cannot .find that the question . was~ either raised or decided, --·-- .. . . ·. 
: .. * U. -B. R:_~.~~_Buddhist. Law, Uivorce, page'· 
. t _8, Agab~ J, Zf: . .· · · 

Ci'llil .lfisedlon,. 
ous No. 24 of 190•. 

Dec1mller 
· :z.zntl. 
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It therefore appears that if a review were .acfinitte.d, it:s uuly effect 
· · woufct · be to· re-argtie the· matter oh the sarne grounds. . . 

. · Th~ cir-cumstances under. which a re,;iew is ,admissible · have hccn 
<liscussed at _length i.n two ru li11gs of this -C;otktl Ma. H! ax"rtl[ :v. M a 
.Shwe Ma and ·Ma Chit .v .. Mauf!.g :Pyu.* · ln :·both.of th<!se cas<~s re-

. view was sought ·o!l the ·ground of er(or in a de~,ision o~f :S uddliist lmv. 
It was held that a revie~· coul'd not. be gr<!-.nt.e.d ·:!or the purpose .. of ~~
arguing a case on · previous materials, . in the. iriere h,op·e of in~ucing 
the s·jlme Court to take a diffetent view .. · And·· it·· was also . held ·that 
if r.ev~.ew were sQu.ght o~ .the groUt~d of· ~n e "rro.r in la\v, "tlle . If!."~ · 01i : 
the question ·ought to be su'ffidently settled and _deter'!' i1ie:d .. to · p.et mit ' 
of this definite as.c--.e!'tainmen-t. From the latter" ru1 ing l q ll•!i:e the fol-

. lowing passage -as appli.ca~Ie to the · pre!'~·ut case;.,-
"The law ·refer1"~d to in. both :,th~~e cases i" was ~finit~ positi..-c ktw·laid down 

in. enactments or rulings ofc ompetent ·Cour~s and sus~ptible (If dist inct ascertain
ment, whereas her-e the law is the indefinite body Of Buddhist law composed of the· 

· <:onflic.ting and contcadictory rules whicn hav.e not yet .b.¢~n reduced by t~e Courts 
:.to ih;ced lind established pc inciples. No ·othet authdrity·h~s b~en br.oug ht forward 
on the -point in que:.tio.n anli . thcug~t it is qi..tite arguable .~hai tile rules of Buddhist 
law have· been wrongly applied in this instance, it "" is ·a;!so equally arguable that 
tliey ha~ been rightly applied. · The rc5ult of the·.ar~umcnls <!f the learned ad
voc~te · fo.r applicant might· be to. cpnvincc the Courl: that its fon11cr view was 
wrong, but. there" would 1x: no kind .o{•gua'tantec. thnt". the :;ecou~ \·icw w.'l:; not 
the wro.ng, and the fir9t the ·r.ight one." . ·. . 

: -The l eat:ned advocate fo"r .appii<:ant t.Kg.es :that the· l.;t~v is_;tb~<tlutdy 
.. ce~tain . and _ascet'•ained,, aml ·tbat . it is .()11 di.vqrce .<me party t() th.e 

.. mar.r.iage ·c.annot obta~n any Piirt"of tbe sepa·rate .prOf &.ty . of the other 
· -.even ·in . th~ .case of -di¥orce ·on accouut of mi.:conduct,· howe\·er gross. 

I arn unable to hold that there is anv such "dist inct" and ascertained 
law·in tbe.·contlicting passages of th'e Dlta1itn{l'thats that have been 
quot~d "in the judgment, wh~r~as rio· rnlipg "to that effc·ct has been 
ind~c;:ated i!l· <·itber Upp~r or Lower BuniHi,_' and it is certain t hat 
the following ·rulings in Upper .aud Lowe~ · Burm.a are directly to t he 

_c~?trat-y.":-.Maung Tlza LJun Aun_g'· v_. Ma M:.~·n Aung·, :t Ma Ngwe 
Btn v. Martng .Lu~ ·Maun~, .§ Maun.g Po Se.~n ''· Mtr Pu·a, ~f Y£n 

. Ma~ng· v . .Ma S o,ll ·Ma E Nyuti .v .. _Tok Pyu:! .. 't·~ Consc:qu<:ntly, what I 
· ·am asked to 9o in the "pr~eut ·application is ··(b admit a review, · not 

.only· for the purp.ose ot re-arguing on the same:;1naterials tlte " incle"f1_oi~e. 
rules ·'of the Dhammatlzats. but ·.also for th·c~ :purpose of dissenting_ . 
"ftom· cver{i:ecorded· dedsion of. the· High C9urts of. bnth Upper and . 
. Lower . .Burma,· where· tlfe .questio!l1la,s ·been ""directly i:'l· iss~t¢: I say . 

·. :every decision .because .the · only _ ·o.ne · ·case . i~. :which an appar.ently 
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different decision. has been arrived at, Maung Kyi1l v. Ma Saung,* 
-was decided ori the rules of the Dlzamrnatlzats that apply to the 
<:ase·where bo'th parties have been married before, and is ther-efore 
distinguishable 'from th~ preseut .case. Further, it bas -been ·urged 
that evidence should be taken of the views of Burmans on the subject, 
'but that ·course .could not be adopted with propriety at this· ·stage of . 
·the case. · 

Tberefor.e on the ·grounds that a review of judgment cannot be 
admitted for tl~e purpose of {'e-arguing a case on previous materials, 
and -that error of 'law can be a go~d gr9und for review only where the : 
law is ~efinite and .capal?le of distinct ascertainment J must hold that 
this application for review is inadmissible, and reject it. 

*Chan !f.oon's Leading Cases on -Buddhist -Law, page·. s. 





7 

Civil P~ocedure-42, 43. 

Before H . A,damson, ·Esq., C.S.I. 

M AUNG THA SO v. MA ,\tiN GAUNG . . 
Mr. J. C. Chattcrjcc-for Applicant. I Mr. C. G. S . .Pillay-fo'r Respondent. 

Hcld,-tha.t when under Buddhist Law a suit ha$ been brought for divorce . 
without partition of property, a subsequent suit for partitifn of the joint property · 
is maint.:linable. ____ , _________________ _ 

S~e Buddhist Law, Divorce, page 12. 
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Civil Procedur-e-295. 

Before H. Adamsqn, Esq., .C.S./. 
NARAYANH:N 'CH"ETTV, Appellant v. A. I{. A.M. ANNAMA-LLE 

· .CHETTY, Respondent. 
Mr. II. N. lfi,jee-for Appell:lnt.1 Mr. S. C. Drttta-Cor Respondent. 

Held-Lhat a decree holder who attaches and sells moveable property of his judg· 
ment-debtor, on which a third party has a lien, is 1iable to that third party for the 
loss that-he suStains by having htS lien ~troyed <>r impaired. 

R t/ere?U:e :-

14,. w~ekly Reporter, .page·ao. 

, Tht-ee.Chulias borrow-ed Rs. 2,000 £rom Appellant .and by a .deed 
of bypothecatio~ mortgaged as security for the loap all .the property 
cbnti-ined i-n their· shop or to be brought there in lut~re from Rang~on. 
The property in the shop was subsequently :\ttacbed in execution of a 
dettee obtained <by Res·pondent against the three Chulias. 
: Appella~ then in Ci:vil Miscellaneous Case No. 12 of 1901 of the 

T-o,rnsbip.Court, Pyinmana, applied ;under the provisions of section 295 · 
(.f),,Civil Procedure .Code::, that the property attached might-be 5old free 

- f~.~ the mortgage1 reserving to nim the same right against t~e pro
ceeds .of. the sale, as,he had against the property. This application was 
refused on the .grounds (I) that be ~eld no dec:r.ee a.gainst the Chuli'as~" 
and {2) that he had not proy.ed that :the pr.op~rty attached was -the pro· 
perty mortgaged to hiin. , . 
,, · . Ap.peU~nt then :prp.,~e4 to .st!en&.then his p.qsition by suing t~e 
tbt-.ee· Cbuhas. Th1s he d1d m .C1:vll sutt No. 11 of 1901 of tbe Subd:i
vi"io_nal Court, Pyinmana. He sued for hi$ ·debt ana for a declaration 
tbat if was chargeable on the property 'bypothecat~d. The Subdivi
sion.al Judge made an extraordinary series of errors in this case. The· 
iudgment- states that be gav~ the relief prayed for, bu.t the dec~ee is a 
simple money decree, whi~h was not the r.etief -pray~ 'or. A.ppell.ant. 
a..p.pl~d {~r a r-eview of judgment. The judg~ erred· ag4in by g;rant
.ang a review without notice to the defendants. ln reyiew he amend~ 
die judgment by making the decree chargeable on . the :hypothecatt;d . 
. property, ·and he erred again by uegtecting to amend th~ decree · -in. 
terms of the .amended judgll)eo-t. . 

. Meanwhile -the property had been sold, and the proceeds Rs. 2 ~ t 
had been paid out to respondent in satisfaction of his decree . 

. The A.pp.ellant-in. the · prest nt suit sues the Respondent for this- . 
amOI.Ult .Rs. 217. . , . 
. : The District Judge thinks th3:t owing t.o the kregularities c9m-init.-· 

ted by the Subdivisional J~-tdge, the d.ec-r.ce .of his -court cannot he hel~ 
tb . ..be .a va.iid decrees~ far as ,if.makes a charge op the . pr.ope_rty. ..).. . ,: 
t~ink it wotild ·be very hard if the errors which are due solely to -the 

.. Jqdge and·tiot -to the AppeUant1 prevented the .decree from being what 

. .. ·. 
Ciflit ·Seeoni

App,tol No. al~· 
of r9o •• 

'J"'" ~4th. 
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:NAtu'fANBN Appellant consistently ~ked ·-for, and what he was clearly eulitled to 
·CB!TTY and what the 'judge intended to give him, namely, a decree on the pro-

A. 1{, A.M. ANNA• perty. But.the point is imgt?-terial. The decrees aga,inst the Chulias 
.MALLE CBBTTS. makes no difference to Appellant's po~ition. The questions for det~r:,. 

- r.1ination simply are__; . · · · · 
( 1) Had ~ppeBant a valid lien on the. property · attaclied and 

: sold, · . 
· {2) Is Jte .. entitled' to ·proceed .. against the sale proceeds. 

As regards the first question, the Respondent's contention is that 
part of the property attached was bou~ht from Toungoo, and was 
1,1rider the terms of the deed, . not included in the mortgage. I3oth 
Courts have found that the ~ppellant has failed to pto\·e. that all the 
property in the shop v>as brought from R;1q.goon. Bnt they have laid 
~he burden of proof on the wrong shoulders. Pf'ima fade Appell~t 
had a lien on all the property in the shop. It was for the Respondent 
to proveJhat he was entitled to-exclude some of it. There .is· absolutely . 
no .proof that any of .it was brought from Toungoo or should be ex~ 
eluded. And In fact the contention with regard to Toungoo is a meie 
quibble; The custom is for traders in Pyio·m:ma to buy their goods 
from Ran,goont and on that account the deed which wa~ undoubtedly 
·iJ,ltended to 'hypothecate all the goods then in the sh.op, ;!.tid sub
sequeptly to be brought to it, described future goods as goods brought 
fi:om Rangoon . . The ~espondent has failed to prove that any ·of the 

.. goods in·the shop were not subject to the charge, and I must t-herefore 
.. . hold that the hypothecation extended to'aJI the. goods that' wer~ sold 
. in $atisfaction of Respondent's decree. · . · · . · . 

.. The'next question is whether Appellant is entitled to . his remedy 
against the sale pro·ceeds, · Is a decree-holder who attac~es and sell~ 
move~ble property:of his judgment-debtor, on wh'i~h a third party ha$ . 
a lien, liable to·that third party for ~he loss that I?e· sustains by having 
his lien destroyed or impaired? 'It ha.s been argued that as the auq~ 
tion purchaser buys only the right. title and intereSt of the judgment; 

--debtor, the lien is not impaired and the Appellant has his remedy 
against the purchaser. This would no doubt be the case · where· i;ni~ 
moveable: property ·subject to a mortgage is sold to a third per-s9n~ 

. The. pr.operty would ·be !)till there and would remain subject to.tlie 
mortgage. .1\nd no . qoubt moveable property could be followed in: tl:te 
~arne way. But in the prese~t case the property ~on:iisted o~ good~ 
m. ~ shop . . They have been dtspersed and soJd tovanous persons, and 
it would probably be impossible now to follow the property. The very 
fac~ of the sale has impa·ired the lien. In Kanaje Perskadv. Hur~ 
ckand Manoo* it was held that a decree-holder who has ,caused · the 
s~le of mov'eable proper.ty, not belonging to ·his j~dgment-debtoi:+ 
though he has done so in perfect good faith, is' liahle to. mak~ good th¢: 
value of that property to its rightful owner. In that case it was li~t~f 

. . .. . ~ 

. . 

*14 Weekly _Reporie!', page uo.-
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that though the owner might follow the property in the hands of the Nca:.".;.;,•" 
-purchaser, this was not his sole remedy; He also had his remedy 11, 

.against tile decree-·holder. The preseftlt case appears to me to be A.K.A. M.Aznr.t· 
parallel. The Respondent ·has<:omm1tted a wrong on the Appellant. NALLS CsaTTY. 
He has dispersed the· property on which Appellant had a lien, and has 
destroyed or impaired the Appellant's lien and the Appellant is enti-
tled :to hold ··him responsible for the loss tbat'he has sustained . 

. The decree of the District <::~urt must therefore ·be .. set aside, and 
th~t of the Township :Court restored with all costs. 





AUG. I90J.] UPPER BUR~iA RULll'\GS. 

Civil Procedure.:._n. 

Before H. Adamson, Esq., C.S.J. 

1. !\II AU NG THA E. 
2. MAUNG TALOK PYU. 
3· MA UNG KYWE. 

MAUNG PO NWE ( 4- MAUNG THA ZAN. 
5· MAUNG SAN HLA. 
6. MAUNG SHWE YWET. 
7· MAUNG PO TE. 
8. MAUNGTHA OK. 
g. MAUNG TUN A UNG. 

Mr. J. C. ChatteFjee-f<;r Appellant. I Mr. C. G. S. Pillay-for Respondents. 
n~U,-that in revenue proceedings of a judicial nature, a Revenue Officer has 

inherent power to execute his own orders. Sectil n ~3 (1) of the Upper Burma 
Land and Revenue Regulation provides that a Civil Court shall not have jurisdic
tion in any matter which a Revenue Oft:cer is empowered under the regulation to 
dispo~e of. A suit will ntt lie in a Civil Co11rt to execute the order of a Revenue 
O~cer, whether oy restitution or otherwise. 

The a(Jpellant was the tenant under the state of certain State land. 
The respondents were his sub-tenants. The appellant eject~d the 
r~spondents, and they applied to the Collector to be re-instated. 
The Collector re-instated them, and appellant appealed to the Co~
miSSioner. The Commissioner confirmed the order of re-instatement 
and further directed that appellant should get t\\O·thirds of the 
produce and respondents one-third. Appel)ant appealed to the 
Financial Commissioner, who r~versed the orders of the Collector 
and the Con~missioner, and directed that appellant should retain p·os-. 
sessio~ of the land and be allowed to make b~s O\'tn arrangements for 
subletting the land to whom he pleased. Meanwbile appellant, who 
had ol;>tained all tlte crop on the land, carried out the Commissioner's 
o rder. by paying one-third of the crop to the respondents. 

As the Commissioner's order was reversed by the Fina:ncial Com
missioner, the appellant now sues to obtain restitution of the one· 
t .hird produce which he paid to respondents under the Commissioner's 
order. 

It is very dear th~t ·in bringing this suit in a Civil Court he has 
adopted the "frong remedy. Section 53 (r) o£ the Upper Burma 
Land and Revenue Regulation provides that a Civil Court shall pot 
have jurisdiction in any matter which a Revenue Officer is empower
ed un~er the Regulation to dispose of. There can be no doubt that 
"Revenue Officer bas power·to execute hi.s. own orders. What is 
really sought in this case is execution of the Financial Commissioner's 
order, by restitutic:m of property, which the appellant made' over in 
accordance with, the Commissioner's order, before it bad been reversed 

·. ·' by the Financial, Commissioner. The provisions of the Code o£ Civil . . 5 

Civil Second 
AppetJl No. 173 oJ 

1903· 
August 

19th. 
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Civil Procedure -II. 

MAVNG·Po.NwE Procedure apply t.o Rev~nue. .cases, and.the provision that applies 
MAUNGvT~A E. in this .case is section $83, Civil ·Procedure Code. The appellant 
· ~ - · should~-have applied to the Collector to execute the :Fi.nancial Com-

.. . _ miss\oner~s order, by: restitution· of.the produce that. he had m·ade over 
-, : to the respondents ·under the ·..Commissioner's qrder, which had be~n 

reversed~ . . .. _ .. . .. . · 
· l must hold that-the_ Civil 'C;:>urts have no jurisdiction in .this' matter 

·and .dismiss .the appe.al with c.osts. 
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Civil Procedure-283-5()1. 

B efore H. Adnmsolt, Esq., CS.l. 

f {1) MAUNG I{E. 
VALLEAPPA CHETTY v. ) (2) MA THIT. 

l (3) MA HMI. 
Mr. H. N. Lutttr-£or Appellant. I Jfr. C. G. S. Pillay-for Respondents. 

Held,...,...that a deed of conveyance of property to one creditor with the object of 
-defeating another creditor is not void providec:l that it is bona firfe, i.e., if it is not 
a mere cloak for retaining a benefit t~ the grantor. 

J:l.eld a~o,-that a civil appeal should ordinarily be fixed for hearing so as. to 
:allow at least an inte'rvat of a month between the date of serving the notice and 
<the date of hearing the appeal. - · 

Reference :-
. Shirley's Leading Cases, page 330. 

The house and the land in the suit were mortgaged to plaintiffs· 
·respondents 'by two deeds. The copdition of both' is that the debt 
·shall be payable in six months. and in the ·deed relating to the land 

.• :there 'is a further condition that the laud shall be forfeited if the debt 
·be not paid .\vi thin sijc. months. These deeds, howevcrr, were not regis
tered: The six months ex·pired with regard to both on 8th May 
xgo.z, and · on both deeds conveyances arc endorsed purporting t.o 

:be exec.uted on that date, transferring outright the property to the. re-
·spondents in satisfaction of the debts. These conveyances were sub· 

· sequently dealt with. by the Collector un9er the provisions of the 
Stamp Act, and were registered. On 9th June rgo2 the defendant

.appellant instituted suits against the transferors of the property for 
· money debts. On 12th June the property was attached by temporary 

··.·injunction. On 17th June the appellant obtained decr~es an·d .attached 
.toe prop~rty in execution. . . · · 

On 23rd JuJy resppndents made application for removal of attach
·ment which was unsuccessful, and tinder section 283, <;;ivil Procedure 
.Code, th<:y have brought the present suit fqr dedaratioli of their 
:rights.' · . · . ~: 

Appellant's defence is th.at the conveyances of 8tn'·May are void 
'be{::ause they were executed in fraud of appellant·who ·~as a cre
·ditor, with the qbject of ob.taining a fraudulent prefere:Oce. 

The burden of proving fraud lies on appellant. It: is not .denied 
:that the conveyances were executed for consideratiQn, or that the 
·COt1.Sideration, .which. was the money leJ;tt oh the property with inter-

. ;.est for six months, i.s adequate. . Nor is it denied that the convey
.ances were executed prior to the temporary attach111e~t of the. pro
perty, as that fact is clear from the thugyi's evidenc~· as to the date 
of mutation of names. ·But it is urged that the c:;onvey:i;nces were exe
·<:uted at a later date than 8th May, and it.is aJso denf~~d ·that one of 

· the alleged executa~ts Ma Shwe Ma' executed the!n at all. As 

.· 

Ci'Dil Secona 
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regan~$ the iattcr conte.nlion Ma Shwe Ma adinits tbat she went, 
with respondent Maung Ke to the thugyi to · e~ect the · mutation 
·and in view of this hct, it is clear that her denial of execution is 
untne. · As reg~rds thE< former contention no ·(lirect evidenee of any · 
value is brought to sh.ow the conveyances ~ere not executed on 8th 
May, put cer_tain su~pi_cious facts ar.e indicated, 11iz., that the convey-
ances :were not . wntten on stamped paper, but wer~ .endorsed ou 

· the .. previous ·mortgage-deeds; that no attempt was ma<le to register· 
. them till 19th June, and that they purport to have been -wTitten o_ri. 

: the very day •that ·the six months e'xpired. These fads it is ur.ged 
indkat~ that the documents were ant-edated and they could have·· 
beeri _antedated only foT the purpose of making it appear that they · 
were~xecuted:wil:hout any~eference to appellant's claim, and that-the · 

;object ·.was to give a f£au<.Iulent preference 'to the respo~dents: . 
' '.fhe ~ow.e~ ·Co·urts, howev&, have found coricuir-ently thatthe 'con- · 
veyanc-e~ were.,e:x:~cuted on 8th May. Their 'find ing .is based .on ·a 
considecabl~ ::tJDOunt·of airect evidence, and I am bound. to accept it. 

It is urged that the --conveyances were made with the intent of. 
defea~irig the appeJlant, who was a creditor, and that t~t.-refore _tlu!y . 
are void -even although made for adequate consideration. The au
thority given -for this ·pro.position. is that known M Twynes' case, an 
account of wh~ch will be .found in Shirley's Leading Cases in -the·. 
Cdrit'nion Law, page 330:. A farmer named Pierce got deeply into-- . 
debt and a:mon·g his creditors were two per~ons named Twyne and 
Grasper. To the forqter he -owed £400 and to the lat-t~r £2oo. After · 
repe~tedly dunning Pi·erce in v~in, .Gr_asper went · to law and had a 
writ issubd. As soon as_ Pierce heard of this, he -took the other credi·-
tor T_\vyne into his .confidence, and in satisfaction of the debt of £4oo 
made:· a secret conveyance to him of ev~ryt4ing ·he h~d.' In spite of 
this d~ed Pierce conti~ued in possession, sold some oi the -goods, and . 
in every way acted ·as· if -he were absolute owner • .. The evidence · 
~hoy.red va,rious in~ications of secrecy and fraud, and it: . was held that 
though the convey~nce was for valuable consideration, ~t was not bona: 

. fid4, an·d was merely the creation of a trust for the beriefit of Pierce · 
himself. That case 'differs widely from the pre~ent ... _ There i~ no-
sugge~~ion ' in the present'case that the conveyances ·creat_ed a trust 
for tp~ · J;>enefit ·of the debtors. The trans~ction was clearlybon·a fide 
so far' as the respon_dents-ar~ concerne~, entered -into with 'the object.. 
of getting payment of their debt. The debtors it is ti~e roay have· 
·had ~~mtthin~ _to gain by it. If their property must -:'l;>e. :sold, they 
prefer-red that it should be sold to respon¢lents, 'rat11er than to a ·. 
'stranger 'at the instance of the appellant, becapse tl~ey '.had hopes that 
'if at fsome 'future time they found themselves al.Jl_e .to repay the pur--
cha~:money, they might be allowed to -r·edeem ·it. Tha,t is the very · 
utmo~t benefit that it is s·ug.gested that the: debtors may:: have obtained : 
fro'?_)~be · -sale· to ' res.pondent. T~t is a .feaso11a:?Je ground. for · : : : 

6 ~ 
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-pr~f~rring one creditor to ano~her, and the~e is nothing in Ia~ to 
:prevent a debtor from prefernng one cred1tor to another, prov1ded 
'that the transaction is bona fid4 and that -it is not a mere cloak tor 
:retaining a benefit to the grantor. · 

Of the general facts of the c.ase I entertain no doubt. The res
:pondents bad lent on .the security of the property a large sum of money 
·an amount which with the interest due on it \vasequivalent tothe value 
-of the ·property. Bu~ they had no security as the documents were not 
registered. They heard that appellant was about to sue for his debts. 
They therefore took hasty . steps to secure their debt by obtaining 

.a transfer of the property. The ·debtors willingly acceded, because 
·they thought they would Qay~; a:. ~etter c.hance of buying back their 
·land and house if it were i.n·, ~h~ possession of ·the respondents than. 
if it were sold at ·the insta.nc~.~f.?.-PPell.ant. The appellant at the same 

>time used all the haste that he could in order to forestall the respon
,dents. There was a race bet\veen the two competing creditors, as to 
who should get satisfaction first, a~d the winner, who. has not been 
guilty of foul play, is not to be disqualified merely because he ran 

;to win. · 
On these grounds -the appeal must fail. 
-In the memorandum of appeal complaint is made that the District 

judge refused Appellant's application for an adjournment .to enable 
..his Advocate to argue the appeal. It a~pears that the appeal was 

· . .filed in. the District Court on 2nd December and an Advocate from 
Mandalay was engaged. Notices were issued and the appeal was fixed 

.for he~ring on 6th December. On that date appellant asked for 
an adjournment on t_he ground that his Adv_9cate was engaged in 
..cases in Mandal;ty, pu~ it was refused. I think in view of the short 

. .. date that bad been fixed that this refusal was .AAr~.Q._ .. ..A Mandalay 
Advocate has his engageme~ts there and allowal).ce might well have 

<been made· when he found himself unable to appear in a Court at a. 
·.considerable distance .. Irom Mandalay at .so short a notice. Moreover, 

it is absolutely wrong::to fix a ~ivil appeal for bearing (our days after 
~the memorandum of appeal is presented and though that is a conten .. 
·tion that could not be--~used by the appellant as a ground for appeal 
yet so far as the respondent is concerned it gives him no _proper op
Jportunity of instructing an advoca.te and preparing a defence. Section. 
·561 of the ·civil Procedure Code contemplates that there shall" · be at · · 
Jeast an interval of a ·month ~etween the date of" serving the notice 
.and the date of hearing the appeal. · 

The appeal is dis~isse~ with costs. 

V&LLIAPPA 
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Before A. M. ·B. Irwin, Esq. 

RAM CHANDRA v. SHEUDUT ROY. 

Mr. S. Muke'!'jee,~Cor Appellant. I ~ Mr. H. N. Hirjee,-for Respcndtnt. 

. ~ Township Court ras juri~diction to try a s'!it brought. under se~ticn 283, 
CJv1l Procedure Code, to assert the sarr e right "h1ch a Subd1visicnal Court had 
disallowed under section 281. In such a suit tl:e jur~diction of the Court is 
9eteJmined by the amount in dispute. and not by the amount of the .[decree in 
execution of which the property had been attached. 

Reference :-

I.L.R., 15 Cal .. page 104 (1887). 

Respondent sttached so l:ead cf cattle in execution of a decree 
against Gokal.for Rs. €82. Appellant applied for rerr:~val of attachment 
on the ground .that the cattle \H re mortgaged to htm for Rs. 340. 
The S!.!bdivisional ·Court dismhsed the appl.ication. Appellant then 
ir.stitutt:'d the present suit in the Tc.wnship Court, after tbes~le, pray• 
ing fl'r an ordu that the sale proceeds· "ere subject to his lien of 
R s. 445 principal and interest, and for a decree for that amount. The 
Township Court gave him a decree for Rs. 375·41·0 and costs. · 

Cn appeal to the District Court, brsides several objections on the 
merits, respondent all(ged Ia) that the Township C(lurt had no jurisdic
tion a-s the suit was practicaJJy one to set aside an order passed by a 
superior Court, £.e., the Subdivisional Court, and I b) that the value ·of 
the suit ?;as beyond the pecuniary jurisdiction of the To" n5hip Court. 
The learned Judge of the District Court c.or.sidered the ruling of the 
High Cou1 tat. Calcutta in Modhusudun Koer v. Rakhal Chunder Roy, 
(*) namely ''the amount which is to settle tlie jurisdiction of the. Court 
is the amount which is in dispute,". and interpreted this to meari ''the 
amount in dispute between the original partie sl or, in ·other words, the 
an:ount due to the execution creditor, and not tbe amount su~sequently 
claimed by a third party." He was clearly driven lo this construction 
by the consideratio~,'' otherwise we shculd h;,ve cases like the presen.t 
one, in which a Lower Court reveues the order of a higher one." The 
execution proceedings be-i~g for Rs. 68.1H3·01 the learned Judge held 
that the Township Court had no jurisdiction, and dismissed the suit. 

Thjs decision is admitted by responcent's Advccate to be wrong. 
It was based on a fallacy. The decne of the Township Court does not 
rever~e the order of any Court. The order of the Subdivisional Court 
was merely a summary one, and not final. Section 283 expressly 
allows the institution of a suino assett the same right which tJie Sub
divisional Court has disallowed, and the summary order bears the same 
relation to the regular ~uit t,hat an orcer under section '45 (6), Code of 

{*) I.L.R., JS Cal., page 104 {x887). 

.· 
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Criminal Procedure bears to a civil suit for possession of immovable 
property. · 

. The afl1ount in dispute in the prese.nt case is Rs. 445· 'fhal: is all 
that the plaintiff would obtain if he succeeded. The remainder of the 
sate ,proceeds ofjthe c4ttle would be · paid to defendant so far as this suit 

· is concerned. The suit is clearly one within the jurisdic~ion of the 
Township Court. · ·. 

I therefore revers~ 'th~ decre.e . of the Distri.ct Co~trt, and remand 
the appeal .for ·dispo·sal on the merits. A refund order for the fee on · 
the memorandum of·appeal will be issued under section 13, Court 
Fees Act, ~nd the respondent will pay the·rest of appellant!s costs. 

: .· . 
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Befot'e H. Adamson, Esq. 

MA 1<0 11. MAUNG MAUNG AND MA NYUN. 

:Mr. J. C. C/wtterjcc-.for Appellant. ·I Maung Kan B'a~ and Mr. S •. Mulmjee-
for Respondents. · 

_A/arria,ge und~1' llalwmm.edan la·u.: not a parttlership as defined uude,. the Act. 

(See Mahornmed<~.n -Law, page 1.} 

Ci'llil Sec0t1tl 
A/Jp.eal 
Jtfo. Zl4 

of 
rgor. 

Decemoe, 
r8tTt. 
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Contract. 

Before H. Adamson, Esq. 

MAUNG BA v. MA ()K. 

Mr. :J. C.Chattcrjce-(or Appellant. Mr. N. N. Ghosh-for Respondent. 

Ante•11,;pti-ol contracts-fa be provc.d /;y clear evidence that marriage- was the con
sideroti011 of the promise- not the usual incide11ts of a BuiJtihist marriage. 

(Set Suddhist Law-!Viarriage,_ page I.) 
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Contract-23, 257. 

Bejor.e H. Adamson, Esq., C.S.I. 

LEON GRIN v. AGA ALLY AKBAR SHEERAZEE. 

Mr. H. M. Liitlcr-for appeltnnt. Mr. H. Broadbent-for respondent. 
· Peld-ttiat a secret agreement between two partners that implies .a civil injury 
to a third partner is an agreement with an unlawful object, and is void. 

Riference.-Pollock's Principles of 'Contract, pages 264 and 362 . 
. APPELLANT and respondent and .Captain Donnan were in partner

ship to work a plumbago mine. Jn May tgor they contemplatedi 
.dissolving the partnership. At this time Rs. 2 1ooo was due to Captain 
Donnan. It is important to observe that there was not an indefinite· 
sum, such as might have been a~certained on a settlement of accounts].. 

· due to Capta·in Donnan. Respondent clearly states in his plaint that' 
the amount due to Captain Donnan w~s Rs. z,ooo. . · 

On the x·sth May rgor, appellant and respondent entered into the· 
agreement, Exhibit A. The agreement contemplates that the appel
lant shall induce Captain I;>onnan to accept, in settlement of his debt, · 
something less than th~ 'full amount, Rs. 2,ooo, and that whatever. is thus
saved on the transaction shall be equally divided between the appel-· 
laot and the respondent, and that in the--event .of no such ·settlement 
being .come to between the appellant arid Captain Donna.n wit}lin a< 

,year, the appellant shall pay to the respondent Rs. t 1ooo· 
This is the agreement now ·sued upon. 
I need not deal with the other arguments -raised in appeal because· 

it is sufficient for a decision in this case to-explain the grounds on which· 
I bold, without any doubt, that the agreement, ·Exhibit A, is an unlawful- . 
agreement and is therefore void. Section 23 .of the Contrac~ Act pro-· 
vides that the object of an agreement is unlawful if it is fraudulent, or · 
if it involves or implies injury to the property of another, and that 
eyery agreement' 'of which the object is unlawful is void. The parties
to ·this case and .Captain Donnan were partne·rs, and section 257 of 
the Contract Act pr:escribes the relations th.ctt must exist between part-
ners; "Partners are bound to carry on the business of the partner-· 
" ship .for the ·gr~atest common advantage, to· be just and faithful to each· .. 
"other, and to render true accounts and full information of all things . 
ct affecting the partnership, to any partner or llis legal representative." 
Now it is clear that the other partners did not inform Capta~n Donnan . . 
of the existence of the agreement, Exhibit A. Appellant states that be 
did not inform Captain Donnan, and it is not suggested that respond
ent informed Captain Donnan, and it is . absolu-tely certain from the· 
nature of the agreement that Captain Donnan .could not have been. 
informed. There w3:s therefore in the agreement a breach of the Jaw.· 
that binds partners as betwee~ themselves. !t is also .clear .on the face· 

•Civil Appea-,.~ • 
No. ~sz of · 
. 190:1, 

'.fanuary· 
t4th. 
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LEoN . GRIN ·of. the agreement that it implies injury to Captain Donnan. · The only 
AGA AL::~ AKBAR way inhwfhicllh Captain 'fDh~nndanbco~ld bhave beend.iilduh~ed . to .take less 

·• SSBERAZeB, ~han t e u ~mount 0 . IS e twas r persua mg lm to compOltfld 
It because the full amount' was not avatlable. But the agreement nn
plies that the full amQunt was· availal?le a tid· that what Captain Domtail 
might me persuaded to forego would be divided a~ong the othe.r part
ners. ·.An agreement wiU be illegal though the matter of. it 111ay not be 
an indictable".offence, and though the formation of it may not amo!lnt to 
the offence of conspiracy, if. it contemplates any civil injury to . third 
per~ons (Pollock's Principles of Contract, page 264}_. I can have no. 
doubt that the agreement contemplated a civil injury to Captain Don
nan, because (1} its secrecy ·was a breach of the partnership agree
ment by . which both appellant and respondent were bound to Captain 
Donnan, and (2) it implied that Captain Donnan should. be deceived 
and· ,persuaded by som~- mean!! or other ..:;to take less than what was his 
due, and less than whaf was available tq pay h1m. . · · : . . 

· It has~been urged for the. respondent that the appellant is pleading 
his ownJraud. But the principle prop,er to this class of cases is that 
persons who have entered into dealings forbidden by the la~v must not 
expect any assistance from the law· save so far as the. simple rehtsal to 
enforce such an agreement is unavoidaoly beneficial to the party sue~ 

· upon it. ·The matter has.been clearly Pl!t by Lord Mansfield -in Iio,l-
nzan v. Johnson;*_ · · 

«The objection .that a contract is immoral or illegal as between plaintiff anci 
.. defendant sounds ~t ail ti)lleS very i)l in the. m'Outh of the defendant. ·It is . not for . 

bis sake, how~ver, that the objection is ever allowed, but it is found.ed in general 
pri-r~ciples or policy, ~hich the defe!ld~nt has t~e adv~ntage_ of contrary to the. r~l 
]UStrce as between hlin and the plamtlff, by acctdent, 1f I may s~y so. The prrncll· 
pie of public policy is this i Ex dolo malo non oritur actio. No Court will lend its 
.aid to a man who founds his cause of-action -upon an irnmoral of an illegal act. 
If from the plaintiff's own statio~ or otherwise the cause of action appears to arise 
.ex turp.i causa, or the transgressiOn of a positive Jaw of this country, there the Court 
·says ·he has no right· to be assisted. It is upon that ground· the. Court goes ·; not 
for the sake of tfie defendant, but because they will not lend their aid to such a 

·.plaintiff. So if the plaintiff and defendant were to. change sides, and the defend
.antwas to bring his acti6n against the plaintiff, the latter would then have the 

· advantage of it;· for where both are eq~ally in fault, potz'or est conditio defend-
.entis." . · · . 

. 0 ci ·these grounds :I musf hold that the-agreement sued on .is unlaw~· 
·· ful'and the(efore void. J sd aside .the decree of th~ District Court 

and dismiss the original suit. . But as botb ·parties are tarred with the· 
-same brush, each will bear his _own costs in ~oth Courts. 

* · 177·~ Cowp.:, 341 (Poii<><:~'$:..Pritfciples of Contract, page_ 362 )~. 
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Before H. Adamson, Esq., .C.S.I. 
MAUNG AUNG GYI v. MAUNG TH,A GYAN. 

Ci11il Appeal 
No. 66 ofr90J. 

July2gth. 
Mr. C. G. S. Pillay-for appellant. I Mr. J. C. Chatterjee-for respondent. 
Held,-that an agreement by which a ~illage headman transfers his officiai 

. -duties to anothe.r person who, in consideration of performing: them, is to obtain a 
proportion of the commission, is one of which the consideration and object are 
-unlawful and opposed to public policy, and which should not be enforced by a 
·Court of justice. 

Appellant is a village headman. He and respondent entered iuto 
.a contract, of which the following is a translation :- · 

"On the nth,Lazan Nayon 1257,at Kanni, Twin Headman Maung AungGyi, 
-and Maung Tha "Gyan entered into this agreement. Twin Headman, Maung 
Aung Gyi, being ill and unable to carry on his duties, asks Maung Tha Gyan to carry . 
on in his place-the official duties or headman, small and great, the terms being as 
-follows :-For trvaelling expenses -and other contingencies In carrying on the-duties, 
Maung Tha Gyan wil1-take one-third of the commission. Of the balance two
thircs, Maung Tha_Gyan will take one-third and Maung Aung Gyi one-third. if 
-in ·future ~1aung Aung -Gyi, in breach of the agreement take the whole of the com· 
-mission, without any fault on the part of Maung Tha Gyan, he Maung Aung 
-Gyi must pay to Maung_ Tha Gyan xoof- for breach of the agreement. If Maung 
Tha Gyan does not ' wish to carry on the duties accor.ding to the agreement, he 
-must pa>: 100{-to Maung Aung'Vyi for breach of the agreement." · 

This agreement was acted on {or five yeaf's1 and then ·the respon· 
-dent Maung Tha Gyan sueQ the appellant for IQo/-for breach of the 
·.agreement, alleging that the appellant had prevented h_im -kom pe:r;-· 

· forming the duties of heaclman. 

Neither the township judge, nor the ·district judge, considered that 
.there was anything unlawful in this agreement, and in both Courts 
t"espondent has·· got a decree -for the amount claimed. There can 
however be no doubt that the con-tract sued on, is on~ of which the 
-consideration and object are unlawful, under the provisions of section 
23, Contract Act, on the grounds that they are .opposed to public 
policy. Tbe contract is one bJ.. which a headman gives over entir~ 

·<:Ontrol of his official duties to another person, who in consideration of 
iperformin·g these duties is to receive two-thirds of the headman's com:
mission. It is opposed to section 3 of the Upper Burma Village 
Regulation, which pro~ides that the Deputy Commissioner is the only 
person who can appoint a h~adman. It is opposed to section x6B of 
·the Regulationi which provides that an assignment of or an agreement 
to assign the emoluments of a headman, shall be .void. It is opposed 
-to the whole policy of village administ-ration, a cardinal point of which 
·is that ·only a person approved of and appointed by Government shall 
perform the responsible duties of head of a village, and stand between 
the villagers and the Government. If such an agreement were sa_nc
ttioned by Courts_of Justice as valid, the practical tesult would be that 

+ • • •• 

-
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MAVNG AU.l'G Gn the office of headman could be bought and sold; a result which is .. 
. v.. · ~ontrary to the spirit of the existing system of village ad ministration) 
MA11NGTBAGYAN •. and which v{ould be fraught with the greatest dangerto the COut)try~ . 

I am surprised that the Di~trict..Judge, who ' is himself a Deputv' 
Commissioner, should. have lo$t sight of considerations that are s~) . 
obvious. . · 
· I must h9ld that the agreement is imlawful.and . therefore void, an<h 

I .set aside the decrees of the Lower . Courts, ~nd dismiss th~ originaL 
suit with costs. · 



8 UPPER BUR~·iA R ULING S. [ JUL:Y 1903· 

.BefoYc H. Adamsott, E.fq., C.S.l. 

~~JNi':v~~AN } ~. { MAUNG KHAN. 

':l.fr. J. C. ClmLterJ·:<-for appellants. I Mr. S. Mu!urjee-for respondent. 
Tile 6rst· defendant borroiVed a cart and bull~cks fro.m appellants, went to res

pondent's house; and there gambled and .)ost, and to ratse money pledged the c,art;· 
.and bullocks to respondent. Appellants · demanded the cart ani:l ' bullocks which . 
re5pond~nt refused to return, and only on executing a bond for repayment of the 
.amount for which 'they had been pledged, were ..they pe11mitted to take them back. 

~:In a suit by-.respondent on the p~m·d it was ·. 
~ Held-that whether the: consideration was the return of the cart· and bullocks 
which•therespondent ·was·bound by law to return, or whether it was 'the screening 
·of: first defendant from the consequences of his ~riminal act, the consideration was . 
-unlawful and the bond was void against the appellants. · 

References:- ' 
:Pollock's PrinciP.Ies of Contract, page 174. 
Chitty on CQntr'acts, page Si4· 

There. can be DO doubt cui'to 'the.facts of the case. The first defend-· 
:ant borrowed a cart and bullocks from 'the $eco1;1d and third defend
-ants-appellantS, with the . 9bject of conveyin~ himself to plaintiff
.respondent's village. He. went with the cart and bullocks to respond
·ent's house, and there gambled and . lost, and in order to raise moriey 
.pledged to respoode~t the appellants' cart and bullocks. After a day 
.the appellants ·became anxious about · their property, and went in 

.. ..search of first defendant, whom they found in respondent's house. 
There they heard that their cart and bUllocks had been pledged. They 
were naturally indignant, and demanded that they should be returned • 

. This the respondent refused to do. Eventually a bond was drawn up, 
by which the appellants and the third defendant made themselves 
liable to the respondent for the amouD;t for ~hich the cartan_d bullocks 
ba~ been pledged. All three executed th1s bond, and the cart and 
.bullocks were re~umed. · · 

The resp'ondent s~ed t'I!e appellants and t~e third 'defendant on the 
bond, The Township Judge gave decree agamst the third defendant 
alone, -holding that the appellants were ignorant persons who executed 
the bond without knowing its contents. In appeal the Additional 
District Judge .rejected this finding, and held rightly that the appel
lants having executed the bond could not shelter themselves behind a · 
pretended ignorance o.f its contents. Decree was given against all 
three. . 

·There can be no doubt that if the bond is valid the appellants are 
liable on it. The question is whether it is valid.· It is not valid 
.against the appellants· unless it was execu~ed for lawful consideration 
en their part. The obvious consideration was the return of the cart 

6 

.. ·. · 
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MA SIIWB'KBAN and buU~'tks. · But the nrst de:f.endant had committed criminal breach 
. . ·. . · · "!'·· . .. =of trus.t . \vjth~.ega£d to the cart and bullocks, which at the time were· 

· MAvsro K,&Aar. in faq stolen property <1-S .de'6ne4. in -section 410,. ·lndian Penal Code. 
·· · · ·:The ·appellants were ~ntitled · t.o the .cart a.nd bullocks without ·con-

. . ~.idetatiQil, and the respondent was bound by' law to r:etu~n . them~ 
~he qoi.ng of a fhi~g is . not go~(f consideration if it is a thing w.hick 
'the party is already bound b'y' law' to·ao (Pollock's Principles , of Con
tract; page ~74) . . -it issugg.ested by ·respondent's ·learned Advocate 
~hat the ·consideration w.as to save their friend· the first.ae.fendantfrom· 
tb~ .con'seque.nces of his c.i:iminal act. This wou!d also be:an' unlawful 
consid.eniti9n as it would amount to the -compounding of a non-com-· 
·poundab~ o~.ence. In this· view the ..case would be similar to Wz'l~· 
Nams v. Bayl-ey, .quoted ·at ,page 574of-Chitty OR Contracts, where a spn 
forged fiis :fatbec~ name as indorser to notes, and the forgery havin·g: 
been-discov,e~ed, the iatber ag-reed to mortgage his p·ropcr.ty to the 

. h~lder~ in consideration of t'he notes being given up, and 1.t was be~d· 
by the H9use of :Lords that the agr.eement was void'.. · · . ·. 

F. rom ~ha.t.ev·er point ·or v~w therefore the case be regar-ded, it must 
. be held that the bo.nd was ~K~t.:uLe~ without any lawful com.idecation 

<_>n the part of the appellants and. therefore it is void as··again'st' them. 
The appeal must th~refore be allowed. The decree of the District 

Court is· set aside,· and tha-t of tbe .Township Court l'estoced, and the . 
. respondent :must bear the costs in this :Court and in ·the -Lower Appel-
late ..Court:. · · 

: ·'· 
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Contract-240. 

Before A. M. B . lrwt'n, /:.'sq. 

KALOO RAM 11.P. M.A. VENt<ATECHELLUM CHETTY. 

Mr. J. C. Chatt3Jjce,-for appli~nt. Mr. H. M. Ltttter,-for respondent. 
, Heli-tM.t when one person. a~varice-s money to another to enable htm. to 

take contracts, the fact that th~ former is remunerated by n share of the profits 
~oes not of itself constitute a partnership. · 

· References:-
·, - I. L. R. 4 All., page 74. 

U •. B. R. XCJOI, F.xecution, pl!ge u. 
Respondent obtained a decree against Muhammad Azim, and· at

tached a debt due to him by the Executive Engineer, Kyauks~. Plain:. 
tiff objected to the attachment, and his objection failing, he instituted 
this suit to establish his claim. · · 

· The plaint is very badly drawn, and does not state the .. basis of 
pla-intiff's title to .th.e money, but it appears from the evidence that 
plaihtiff's cl~im is that he entered into a partnership with Muhammad 
Azim to t:UC~ Public .Works Department contracts on ~he Kyauks~ 
canals, platnt1ff supplymg the capatal and Muhammad Aztm doing the 
wor.k, the profits to be divided, 10 annas to Muhammad Azim and .6 
attrt~s to plaintiff. Plaintiff claims that as the debt was due to the 
pattne~;s; .it could not-be attach~d as a debt due .to a Muhammad ~~iim, 
a.n.tl: that ·if ~he . in.terest of ·Muhammad Azim in tb'e debt had been .. 
~t~a.cherl, as it might be on the authority of Nizamuddin v. Toor Klza1z 
a. nit others ( T) it would still remain to be shown that Muhammad ~zim 
h.a9- any interest in it. Pl_aintiff alleged that he should receive .the 
whO:le .of the R~. 500 because a large ~urn of money was due to·him 
by; M~ham~ad Azim on the partnership accounts. ·. · 
.-· : :T.h~ principal issue w~s· whether plaintiff .and Mtihammad=Azim. 
w~re .partnt rs. Fo~ proof of this fact plain.tiff relied partly -on the 
recor-ds of two civil suit~, namely, No. 2 of rgo2 in the Disftict Court 
of Kyauks~, in which plaintiff s.ued Mohammad Azim for dis5uhition 
of partnership ~nd Muhammad Azim admitted that the p3;rtnersbip 
.existed, and su1t No. 175 of 1902 of the Court of Small Causes Man-

. dalay, in whicl1 Tulsi Ram. sued plaintiff and Muhammad Azim 'joint11 
for the value of work done for them on the Kyaukse canals, and 
t>laintiff admi~ed the part~ersbip and had to _pay the decree. 

(r) U. B. R. Igor, Execution, page r 1 

Cio•1 Rl'flin'on 
No. 67 of 

1903· 
D1c1m611' 

Z4t/r. 
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KA.Loo RAM -, · The Lower Appellate Court held that the ad missions made in the 
·• • ".Qf=· :·· :: ·: tw.o•suits above mentioned were irrelevant, and found the other evi
VsMxa.Tacll&~LU~ dence ··!risufficient to es'-t.ablish the fact o'f the partnership. The decree 

. CR&Tft. . of tbe' :Court of F irst Instance . dismissin.g the suit was therefore i:on-
firni~d. : · · · . 

In this ~curt · it is not maintained by the respondent that the re
cords. of the .former.suits.are inadmissible in ·evidence, but it is agTced 

· on both sidestba:t they are,not-con.dusive proof but may be considered 
· for wlr;tt they ar:e worth. ·, . · 

The -.oral .evi.dence, if . ..ftilly acc-epted, esta'b'lishes · nothing mor·e 
than·'that ·ptaintiff adva;nced moneyt~ Mllhammed Azim to enable him 
tQ take -contr-acts, . plaintiff being retntinerated ~y-a share of the pro
fits. · 'This is exa-ctly the arrang«ment described -in 'section 240 of the 
Contrad Act, and ·does not . of . itself constitute a partucrsliip. The 

· case of Bhaggu.J .. al v. ,tle ·Gr.uy_tlt.er- {a)' is almost. ideiltical with the 
present case,·ex-cept tb;;ttthere was a fo-rmal dee'd in which the parties 

. . ':"ere expressly declare·d. to.be .pa.r-tners, while in the p.r-esent case _there 
is·no.d6e,d. 'In . that :·case Sir"Ro~rt ·Stuart said tha:t ·seclion 240 of 

· the~ol1ttact ~ct, ''·:fi~~s ilD ~ enc:] .t{) ·-t-he ·contention diat plaintiff-was 
",partner of'the d~lendan,t, ·even :though he is ignorantly called so in 
·"the agreement itself and l.O<??~ly a~d ·vaguely refer-red 'to as such .in 
"tlle· pleadings and in the j.udgments· of both the lower 'Courts." The 
4~~;:ision·pr-opeeded on:tbjs 'ground, tho.ugh defendant -bad nevec denied 
th~t·t.be ·was a=.p~tner. . 1: ca.n~ot find that this ~cis ion -has ever -been 

. .o"?e~~ruled ·or •,dissented ,{rom, ·-an·d in fact· th~ la111gu~.e of the section 
· is s9 plain as to·::equire-.no·.autborityJorits i~terpretation . . · 

.. . ~be· recor-ds. of· the· ~wo. suits, ·botb of·which -were instituted -a-fter 
the .a.ttachment;:do not .. in,my: opjnion carry-plaintiff's cas;e any further. 
Assuming that there . .was nothing collusive in them, they' only ~how 
'that plaintiff and Muhammad· A~im beli~ved that the contrac~ between 
them was one of' partnersh~p. 'It-might b~ .a putncrship in everyday 
.la:ng~age, . but· in order: to .- est"'bli'sh . the. plaintiff's case it wouHJ 'be 
.n_ecessaiy to. show that it .was;· a .: parlneliship 'in the ·· ~ethnical sense· in 

·= :·~hicb'the·w6rd i~~defined int.tie. ~oJ)~ra~t-·,Act. !This th~y do:not show. 
·" Plaint·iff '\\'as unicno\\'0 ·· to tlie i ExeCiitiV~ €ngi1ncer, . wbo·· ;gave: t1ie 

contracts to Muniunmaa Azim aion·e. Plaintiff did .not combine his 
·skiil.or-.laboui<with Muha-mmad · :Azim's~ Muhammad · Azim'"did ~~ot 

. com·~inC: ·hi$(mooey:with·.plaintiff's. -Thus t}_lc ess ential elements qf a 
cont.fact.of partnership:·wer~ lack'ing • 

. =T.he:~pplic'a-ti9n ~is di~-niil'·sed: . 
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Court Fees II-11~ (VI ~: ·· 

Bofo~e fl. Adamso?Z, Esq., C.S.l. 

P.J. NARAYAN } v. f MA DA\V. 
MAMA GYI. 

Mr. J. N. Bastt · · for :tpplic:tnt. Mr. H. N. E:firjee-for respondents. 

Held,-that·a suit hy :t J:,.dfc,rd to eject a tenant from his house is governed as 
regards Court Fees by Article 17, Clause Vl of Schedulr. 1I of the Court Fees 
Act. 

Also-that when a particular construction of the Court Fees Act. which is a 
fiscal enactment, in favour d the suitcr, has prev~iled for many ye:-~r;s;, a strong 
presumption in favour of that construction arises, and m, other construction, 
unfavourable to the suitor, should ·afterwards be put upon the en:Jctment, except 
for some very cogent r(:;ls•>n. 

Riftrcnccs:-

1. L. 1{. 15, Allahabad 63. I. L. R. 8, Bombay 3'· 
I. l- R. 15, Al!ahahad 363. t. B r~. 1902, page 303. 
I. L. R. IS, Calcutta 593·· 11 Calcutta L. IC pagt! QI. 
I. L. R. 8, Calcutta 28o. Punjab Rec. Vol. XXII, No. r. 

The respondent-plaintiff sued. for ejectmt"nt of tbe applicant-defend
ant fro m a portion of his h·ouse. The cause of action as d isclosed in_ 
t~e plaint is that the plaintiff' leased a portion of his hou!'e to defend

.ant at a ·daily rent, which has alll'ays been paid, that he ga ve defend
ant tl1e usual noi ict tn tjuit ; aud that dt-fendant rdused to comply. 
The qucstiun iu this application . is whether the pl.• int is properly 
s tamped with a Rs. 10 stamp under artide 17 (VI) of 1 he s1:coud sche· 
dule of the Court Fees Act, or whetht-r 1I1e stamp sho.uld be ar1 z•alorem 
on the value of the portion of the house under section 7 (V) \C) of the 
Court F ees Act. · · · 

As tl•c matter is ouc _of dililrul ty and i 111 portance, and as · the 
respondent was uun pres1·nt'ed hy Counsel, Mr. Hirjee at rny request 
kindly undertook to support the case for the ResFondent, and 1 am 
obliged to him for the useful assistance that he has given. 

Hitherto in Upper Burma suits of this nature have been treated as· 
coming _un der article ·17 (VI). Jn Lower Burma ·as appear~ from 
M akomed EbYaht'm v. Bhym_e,a* the rule datin~ frvm 181>4 has. been 
to treat such s.uits as_ <;oming under Article r 7 (VI) ~here the title of 
the landlo_rd is not put in issue, and as requiring an ad valorem stamp 
where 'tbe titl~ is put in · issue. The rea~on for the latter portion of 
this rule, which wculd make the stamp on a plaint dependent on the 
defence is not ~asily intelligibl~ . The practice was changed in 1902 
by the ruling qu<?ted, in which a full bench of t he Chief ·court, di.~
senting · from Bibi Nwrjehan v. J~or.fan Mu1_1dul t and Ra_m Raj 
Jewar£ v. Gz'rnanda·n Hhagat t decided that the plaint should bear· 

. *· L.B. R., 1902, p. 303- . t C. L.R., p." gx. t l.L.~., 15 AJI.,.p. 63. 

Civd Reflision 
N o. 41 of 

19Qj 
Yuly ~!Ina. 
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Court Fees II-I7 .(VI). 

.f> • j'. ,N'.ARA'f!A~ 
"· ·' .· .. • .M.t. ,.O.t.w._. 

an. ad .v~lor~m fee qn the value of the pn)pe~ty un.~er section 7 (V) 
(e). What the practiee of.the. fndian High :Courts may be, I have .not 
been·al;lle. to ascertain ~i.th the same certainty.. lr:cleed the two ritlings 
referred to aqove, one of Calcutta, and· the other· of Allahabad, ;~n 1l a 
'further-Allahabad. ruling. Radha PYasad Sif!gh vs. Pafhan_ OjaJl .* iH 
which tbe_prinCiple laid dow~ in the f!'tmer case for the valua-ti_on'of suits 
tQ eject tenants -is approv.ed;-,are' ~h~ c>nly cases b~aring diieeth on 'the 

. point; that after a diligent se~rcli both by the· learned Advocates· 'in 

. the 'case, and by ·myself, -can. be.disc<;>vere<Hn the' lndiati Law Reports. 
f3y a negative pro~es~. of rea·soning, however, I am inclined ~o think 
that such cas·es have been tr~a.te~4 generally in India as cb'mitig under 
Article '17. (VI) .. . ·Suits of this nature mltSt be common' enough cvery
_;wheret· and p~rha,ps the commonest fo>m is ·where:: a l~ndlord · h;_t~ to 
deal Y.·~tb .a~ ·impecunious tenant, ·who is unable to pay r-ent, a!ld ·yet 
:refuses to quit, in the hope th"at .extreme measures will not- b.e ta'ken. · 
If the subJed matter .of a suit by t'~e landlord to eject such a tenan~, 
is -taken to be the hQuse_; -and the landlord in order to get rid·. ·of the 

. tenant i~ obliged to· .go lo the ,enormous expense of stamping the 
• plaint with .an aii-v.alore1J1. fee,knowingfull wdl that owing to the impe
.-cuniosity Q.f the t.enan.t he ca1~ hare 1io hope of rccovenng <::ith_er his rent 
or l)is costs, . such a :state of affa.irs would b~ regard0d hy lhc puiJiic as 

.. an intolerable .hardship. And .seeing tbat two of the f udi:•·n l Jig-h 
Courts have ah;eady pronounce'd . the dictum that the ·:;ubject mat
ter. of suc.h a s·uit is "not the ·hou·se, ,it is hardly' conccivaple l·hat if a 

. practice r-equiring an ad valor-em r~ . were in .existence such px;actice 
.:·would ·npt ·have be-en. contended ojl the ·Streng~h of these rulings. If 

such ·a pra.c_tice is in existence, one would ce:rtainly ex:pcct -in: a c.ts:: of . 
·so much· importance to the public, to find these 'rulinj;s dis:;cnl<:d 
from io the Indian Law Reports. But I am: uriable to Gnd that they 

. have ever b.een ques~ioned, i>nd therefor.e I think that there are strong . 
grounds for iriferri.ng that they havy generally been accept~d in Ind,ja, 
and t~a~· the practice there -acco_rds ·with them . , . . . . 

It th'tis appe~rs.'that" in Uppe~ B~rma sin:-e ti1e ann~xati(ln, in 
Lo\~er Burma hom x8?4 to 19o2, : an~ probably aho,.·ays in· India, suits 

•' by a· landlo~d for ,ejectmeot of. a 'tenant . f~;om a house ·have' been 
regilrded -.as coming under . Art ide · 1'7 (V£) •· · l Ita ve. dealt ·at some 

. :length. with the .historical question, because the Court F.ees ·:Act is a 
. :fiscal' e'rractm!'n~, and the his.tory of its construdi~n . is an jmpprta_nt 

" . guide towards -it~'· ioterpretation. 'For autbo.rity on this point. I. refer 
t~ t\'v~·. :ruliogs 'of.· the Calcutta High Court, vis., ·-KZ:sllOri La/1 Roy v. 
Shurut C'hundir t and an Anon·vmous case.t The fit:st is under the 

· Cour.t Fees Act and· the second und~r the Stamp Act. In the first it 
· :W~ found that a par.ticular COHStructiOt:: .in favou_i of. the suitor had 

.. '--p~evailed ' for nine. ye~irs and it: WaS therefore assumed that the . Govex:n·· .· . . 

•1.L:R •. 1"5, All.,p. 363. •. I . t i.L.R. 8 Cal,, P··S93· . . 
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ment must have been well · aware of the construction, and if being 
.aware of it they had desisted for all that _time from any legislative 
action to change the practice, it 'vas a strong reason for believing 
that they considered the practice to be in accordance with the inten
tions of the le<Yislalurc and it was held that a Court of Justice ought 
to· be very slo\;., in cha,ugiug that in.terpretation to the prejudice of the 
·suitor. In the second it was held that when a particular construction . 
·has for some years been put upon a fiscal enactment in favour of the 
public, and that construction has been generally acted upon and acqui
esced in by the Government, a strong presumption arises in favour of 
that construction, and no other construction, unfavourable to the public 
should afterwards be put upon the enactment, except for some very 
-cogent reason indeed. 

I have given the closest attention to th.e judgment of the Chief 
.Court of .Lower Burma, and I respectfully venture to think that the 
Honourable Judges have, in their endeavours to de fine •c possession" 
lost sight of the real difficulty in the opening clause of section i (V), 
.Court f ees Act, which is not .. possession" but " subject matter." 
Th~ judgment. 6~st dicusses the n::ttuT~ of a suit for eje1=tment and 
holds that a suit for ejectment is a suit for possession,. and that it is 
governed by clause V of s~ction 7, Court Fees Act. So far I am in 
accord with the judgment. But next it is assumed, and · I · am 
unable· to agree in the assumption, that a ·suit for possession under 
clause V must fall within one or other of the sub-clauses (a) (b) (c) 
(d) or (e) of that clause. On the contrary I think that there may be 
-suits for possession of immovable ·property in which the corporeal thing 
to which the suits relate, l .e., the immovable property, is not . the 
·subject matter of the suit and that such suits would be governed for 
the purposes of Court Fees by the opening words of clause V, viz.," In 
suits for the possession of land, houses and gardens, according to the 
value of the subject matter," independent of the sub·clauses (a) (b) (c) 
(a) and (e) . that follow, and this is in effect the ruling in Ram Raj · 
Tew-ad v. ·G£ranadatz Bhagat.* 

On this view the only rea,l and pertinent question is, what is the 
· subject matter in a suit by .a landlord for ejectment of a · tenant from 
a house . . .Jf the subject m.att~r is the bouse, then undoubtedly the 
plaint must be stamped with an ad 'valorem fee under clause V (e). 
But if the subject matter is someth~ng else, then the plaint must be 
·stamped according io the value of that subject matter under the 
opening words. of clause V, or if the valqe is indeterminable, it must 

. be· stamped in accordance with article 17 (VI) ·of the sec;on4 schedule. 
1

' Subject matter" is not defined in the Court Fees Aet, or so f~ 
as I am aware in any· other enactment. The true measure of the sub- . 
ject matter is, what is sought, not what the suit is . about in a wide or 

P. J. NWTllt 

~· Mk DAw. 
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p; J .. i'(&l(&yi'fi .. ·vague sense Lak.shpttm I ~--~.·B~baji.~' The Punjab Chid Court Ita..:; 
. 'MA. 9.· • . Tep~ated.ly )1~!d _q1a! the, ~o~po~eal thing_ to which tl. e ·su i ~ n:latcs i$. not 

DAw.,_ necessanly the ·subject_ .mattt::r, and their r-emarks m H ar1latn Suzglt 
_v. f(z"t:ln;. Ram t are worth:- quC?ting ._al some length:- . . . . . · 

·"-We af:e of opinion that spealdng.genet"ally the subject matter of a suit.compri
ses the . particular matters advanced by toe plaintiff for the determination of 1 be 

· .Court for the purpos~ of obtaining relief,. and also the relief prayed forexpressly o~ 
by imp.lication.·. We· do not t_hink that either the relief alene, apart · fr<'rt} such 
par.ticular ·matters or"such matters alone; apart from the relief matter sought, can be· 
held to be'the su"l:iject matter for·the purpose of valuation. Stilness i.r1 our opinion · 
·can th~ subject roatter be held-to be the corporeal thing to wh,ch the· suit rel:.1tes ·in 
the case of s1.1its f'elating to such tj"lings. The re::tsons for this \•iew arc briefly 
thes·e. In every suit the.plaintiff m.ul>"t disclose sonic ~round " !or n·sorLing- t•.•Lhe 
Court.fo£ aid, and must also claim some reiief as being lc.gally due to hin1, if the 

· parti<:ul¥ ground ad~anced ile establis.hed, In .every suit therekrc the phintiiT 
·· advances lwo. matters for the determination of the suit, n.a,mely; w!H:ther 
. such ground exists, and ·whether, if i.t does, the relief claim~d is due. It seems 
to·us iml)ossible to .hold rbat -either of these . matter5 alone is the subject 

· matter "<>f .• the s.uit; to the .e)fc!usion of .the other, since .e<~ch ,a,like ·. is llliltter 
necessary to be ..determined in the ~uit befoi:e a decre.e .can be gr;1nted to Lhe 
plaintiff.. Fu'rtber we .thint: that in suits relating- t·o C":orporc;1l thing,;, the corporeal 
thing to wnicb it ~elates is ·nC•t necessarily · the subject m .1-ttei- of the ·snit, for the· 
purpose of determining Lhe value, b()j:ausc il !>CCms "ntkni:)hic tha~ there -may .be 
many oiffe;;ent Suits 31! ·r~latiog -to the sarilC OOl"P,Ore,f I hin~, whic:h m:ty "bvitously 

'~e ot different .values . . H ~person aJ.Ieging that he has hec•m'~ owner or :l lu ... t~ 
by .purchase on pnymer.t or .. Rs. 1.o,ooo, sl!es the vendor for dcl1very ·Of (I(IS."Css•ou 
of the house, the subjec~ matter of the suit would, acc,•rding 10 .oua· view, be pus
session of the· house as owner. But if the plaintiff alleging that he has been gr:.nt
ed a "lease "Of a· similar house by the owner·for a:'term of one month ::.t a specified 
·rent, suedfpr.posses~ion of the -l10use as such ten<~nt, the subject matter of the 
suit would according to our view, b"e possessi<ln of the house as ten<! nt .f<lr nne m<>utli. 
In both suits the subject mat-ter is in One f>CilSC the huusc:,nnd in bo'llc the pliLiutiff 
se~ks possessi~m of the house. B1l t we think it would obviously be wrong to 
conclude for e;ther of these reasons that the suits we·e·suits of the ·same value~ 
This \ iew. loses sight of the circumstance· that in one c:.se the plaintiff seeks 

. poss<::.sion with an i!-Dsolute inte~est, and in "the other with a limited interest, a . 
· .. circumstance which seems to us not only material, but es~entlal ip relation ·to the· 
' ·valuation ofthe suit." . 

If the general principle thus laid down be con·ect; it remains to. 
·apply it to a, suit I?Y. a landlord. against his te11ant for cjt·ct!ll~nt. We: 

· . must look (x) to the. particular: . matte-rs ·advanced by the plaintiff for 
·. fhe determinati9n .Qf the· Court for the purpo~e of obtaining relief, and 
· (z) ·"to· the relief sought. These combined determine the subject 
Q!after. The particula-r ·matters -ady~mced by th~ ptaintiff. are: that he . 
is already in possession as owner through his tenant wlio by - t~e · 
tir.cum~tances of his holding is n·ot in a position t~ .put in issue: hi~ 
landlord's title, ·and the relief soughl "is.· to :free the house . from , the 
limifed interests w~ich, assuming th.at ~h\! fcrticulars. advanct::d ."in. the 

.' plaint are true, still .. remains wi~h the tena~t. '~:he ·su}>ject !llatter 
· and the valuation in such a ~mit are surely very different :.from .what 
they wou\d be in.a suit for poss~ssion as owner. 

* 'i. L. R., .8, Born., p. 3t:. I t1887 P~nj. Rec. Nn. •. : 
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r-am fortified in this opinion by the statement of the Objects and 
Reasons for the Court Fees Act of x87o . I a111 not forgetting that it 
is inadmissible to coustrue· Acts by the proceedings of the legislature 
hut these proceedings ar~ instructive if one has to con.sider not what 
the statute says but what the experts ~bo framed it considered to be 
tbe meaning of·a f.erm that i~ not defined in it. In the statement of 
Objects and Reasons r £nd the ·following paragraph:-

.. The-want of some fixed valuation applica!bleto certain classes of suits as, for 
example, suits instituted between l ~ndlo~d and tenant, to recover a right of occu
pancy, l,)r to enforce ejectment, or suits for maint.enance or an annuity, the subject 
matter o·f wliich, though not absolutely indeterminable, is certainly not suscep~ible 
of ready determination, has given rise to much uncertainty and v.ariety in the 
procedur.e <~dopted by the sever<~ I Courts in such .cases, and the amendment ' of the 
existing law in this resP.ect is felt to be urgently .called for." 

These remarks· show unmistakeably that the experts who framed 
the Act r.ega£ded a .suit by a iandlord against a · tenant to enforce 
ejectment as a snit of which the subject matter was not the house 
from which it was sought ·to .eject the tenant, but as a suit which from 
the indetermioability of the value ··of the subject matter, \VaS one 
wh.ich they wished to .provide for by a fixed valuation. . . 

It appear;; to me therefore that there i~ ample authority .for three 
propositions, viz. :- , 

. {1) That in a: suit by a landlord to eject a tenant from a house 
the bouse is not the subject matter of the suit. · . 

{2} That such a suit is goverued as :regards Court._ Fees by the 
first dause of ~ection 7 (V)J independent of the subsidi-
ary clauses i.bat JoHow. · · 

. (3) That the v:alue of the subject matter is indeterminable: 
· As rega·rds the first, ·there ·is the authority of the High Cogrts of 

.Calcutta and Allahabad, and tbe Chief <:our·t of the Punjab, in the· 
rulings quoted, and there is the expert opinion of . the. framers of the 
Court Fees Act. As regards the second -diere is the authority of the 
High Court of Allahabad, subsequently approved, and nevet so far as 
I can. find disser.i:ed from. And· as regards the third the~e is t4e 
autht>rity of the High~ Court .. of Calcutta, the :expert op~nion of the 
framers of the Act, and the patent fact that there is no mean.s of valu
ing suC'b a suit when it relates to a house. And finally this construc· 
tion appears to me to be reaso.nable on the language of the Court 
Fees Act, and in yiew of the fact t.hat the Ad is a fiscal enactm.ent 
and that it lias been construed ·in this manner in favou-r of the suitor 
for many years ·in this province such construction is, in my · opinion, 
.one that should not be lightly depart.ed horn to the prejudice of the 
suitor. · · 
· On these grounds I must dissent from the Rul'ing of the Chief 
Court of Lower .Bu~ma, and hoi~ ~hat the pt:~ctice in fo~ce hitherto 
should not be changed, and that a suit by a 1andlord for ejectment of 
his tt>nant from a house is as cegards Court ¥ees governe~ by ~r:t~le 
17 (VI) of the second sch~dule of the Court F-ees Act. The apphcatlon 
is .therefore dismissed with c<>Sts. · 

P. J. NARAY!,¥ 0 

'II. 

MADAW. 
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Befot'e H. Adamson, Esq. 

MAUNG. LU GYI AND MA KYE HMON 'II MAUNG HLA PYU AND MA 
SHWE BWlN, . 

Mr. H. N. Hirjce-for appellants, Mr. s. Mukerjee-£or respondents. 

lJeld,-that when a party sets up a contemporaneous oral agreement, as. 
showing that an apparent deed o£ sale was really a mortgage, unless it appears 
from the conduct of the parties and from collateral circumstances that the trans
:action was intended to be and was treated by them as a mt:rtgage, mere verbal 
·evidence of the contemporaneou.s oral agreement is insufficient. . . 

Held also,-that, undet"· the same circumstances, such evidence is not admissible 
·as against an innocent purchaser wilhout notice of the existence of the mortgage. 
who nierely bou~ht from <t person who was in possession of the title-deeds and 
·was the ostensible owner of the pt"operty. 

References:-
s. W. R., 68. 
J. L. R., 4• Bom., 59:J. 

·I. L. R., x6, Mad., So. 
I. L. R., 9, Cal., 898. 

AP-PELLANTS mortgaged a piece of land to first respondent, and a 
!few months later converte-d the mortgage into 2. sale, by a written 
·-document which was r-egistered. The land was in nrst respondent's 
posses3ion, and alter the lapse of two years he sold it to the .s·econd · 
T.espondent. Appellants sued the first and .second respondents for .. re
-<I·emption and .. poss·ession of the land, alleging as their ground of action 
that at the time of the sate to first respondent there was an oral 

·. :agreement tl1at the l~nd should be redeemable at option. · 
The Subdivisional Judge, after hearing all the evidenc~ tender~d, · 

l1eld that the oral ;•g£eement was not proved, and expr-essed a doubt 
.as to whether. parol evidence was admissible under section gz, Evidence 
Act, to vary the terms of the deed of sale. On appeal the Distri!:t 
Ju~ge held that evidence was not admissible -to prove the aHeged ·con· · 
tempor~eous oral agreement. , 

There can be no· doubt that, under certain circumstances, parol evi
--dence may be oiven to prove that a deed, which is apparently a sal~, 
is in reality a ~ortgage, but this can be done only under limitatiQns. 
In the leading case Casheenatk ChatteYjee v. Chandy Clzurn BaneY• · 
jee* it was ·held that though·the parties cannot show by mere ve~bal 
-evidence that wl;tat they exp~essed at the time of the agreement by 
their worqs to be an ·actual. sale was intended by them to be a mortgage 
only, yet parol e:vidence is admissible to show from the collateral .cir
~umstances of the case what the real intention of the parties :was. 

·· -;rhe Court will look to the surrounding circumstances and the. acts :and 
~onduct of the parties in order to ascer-tain wh~ther a aocument·which 

• s. w. R., 68. 
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MAUNG Lv Gyz app~ars oil the f;1ce of it to be an absolute sale was intend!!d to he, ~\ltd· 
o. in fact was, treat~d by the parties as a conditional sale· only. lu !Jakstt· 

MAUNG Hu. Pvu. Lakskman·y. Govinda Kanfz"* Mr. Justice Melvill, after pointing out 
that oral evidence may be recei-V:ed, indicates the mann!!r iu which it 
should be received in the following words':-

" The rule which, on a consideration of .the whole matter, appears to be rnosl 
consonant b<-th to the statute .law and to equity arrd justice is· this, n amely, that a 
par.ty, whether plaintiff or defendant, who sets up a contemporaneous oral agree
ment, as shoY?ing that an apparent s3le was really a mortgage, shall not be permit· 
ted to start his case by offering direct parol evidence of such oral agreement. But 
if it appear clearly and unmistakeably, from the 'con<;Iuct of the parties, ·~hat the 
transaction has been treated by them as a mortgage, the Comt will give effect to 
it as a mortgage and not as a sale, and thereupon, if it be necessary t" ascertain 
wha~ were the terms of the mortgage, the Court will, for thal purp<IS'-'. allow p:trol 

·evidence to be given of the original oral agreemc!lt." . 
Per4_aps, as held by Muttusami Ayyar, '.f., in Rak.k~n v. A la.!fappu

dayant the rule h_ere is ·stated too bro(!dly, and the absence of. corro
borative e.vidence in the shape of subsequent possession and conduct 
and other circums_tances is an objection that ought. to go to the credit 
due to the· parol evidence, ratlier -than to its admissibility-at any stage· 

_of the ca:se. There is another inodificati•m of the rule that, under certain 
circumstances, parol evidence is adm_issible to {lro~·e tl1at a deed; which 
is app~re.ntly a sa]e, is in reality a mortgi11-~e. It · is- laid down ·in 
KasMnat!t. Das v. Hurrt'hur Mukerje4 and !?rlkl.:en v. Alat:a/'fJttda
yant. The r.ule turns OJ) the fraud whi'c~ is involved i!• lhe conduct. 

·of the person who is r~ally a mortgagee, and who sets .himsdf up'as an 
absolute· purcnaser. The rule of admitting·.evidence for the purpose 
"of defe<~.t_ing this fraud ' would not apply to an innocent purchaser 
without notice of the existence of the nwrtgage, who mex-ely bought 
from a person w~o ._was in possession of tht: titlc:-dceds ;,uul . wits i.lt<: 
pstensible OWtlCr of the property. 

Now, in t _he present case. there are no collater~l Circumstances which · 
indicate that the transaction. was a mortgage and not a sale. In 'fact the· 
indications ar_e all in the opposite direction. There was 110 need to con
vert the prior mortgage into a sale, a'nd to bring it back to* old status of 

. a mortgage by a ·conteinpor~neous oral agreement. The clumsy arrange· 
ment, if actually made,·simply left matters as· they formed~ stood .. 
Th~· deed of sale recites that the appellants do uot wish tp redeem _the· 
la,nd, which is inconsistent with the alleged oral ~greement . . As regards 
the conduct of _the parli~s, - tbe first respondent ·-proceeded to dig a welt 
at a co.risiderable cost and to make improvements. which it is not 
likely tliat he would l;tave don~ had he been only a mortgagee, ·and 
the appellants sat by, and allowed him, without a wor<l, to expend 
mo~ey on the property, and finally the first respondent sold the property 
to the second r:~spondent, who, there is no ·reason to doubt, J~ought 
it ·in go-od faith, and i~ was not _till after thi~ sale that th~ · appellants
asset:ted thair rights to the property. Tlte appellants have. nof alleged 
a single. circumstance ihat would Jndicate that the agreement was· 

* I. L. R;, 4, Bom., 594- t I..L. R, 16, Mad., So. ·t I, _I.. R., g, Cal., 898 .. 



·· UPPER BURMA RULINGS. 

Evid~nce-92. 
. . . 

----·--··· ·-- ... . --·------~----------~ 

other than it purported ·t.obe, but they have called. two witnesses, who MAuNa Lu Gn 
state that they were present when the deed of sate was executed, and M Ho. p 

· · h · u~ u ~ that they heard firs~ respondent ·agree t at thdand m1ght be r-edeemed • 
·· when desired. This ·evidence for the reasons stated above is not suffi
·cient as against the first respondent for the purpose of. proving that 
the transact.iou was a mortgage, and it is not admissible a.gain.st the 
-second respondent, who is an innocent purchaser from the person who 
·held the title-deeds and was the oste-nsible owner of the property. 

The appeal is dismissed with costs. 
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Ht>for~ J:l. Adamson, Esq. 

. J i ASGAR ALI. . THANDA MlAH. 
A·B.DUL RAHMAN v. MOBARAK ALl. 

· · MOSHAN ALI. 
Mr. H. N . Hirjee-for appe11an·~· I Mr: ~~C. Mukerjee-for rflSPOndents. · 

Held,-that when a partnership has been constttuted by a regtstered deed, prO. 
viso 4 to section 92 of the Evidence Act does not bar it from being dissolved by 
an oral agreement. 

Reference;-
I. L. R., t+, Rom., 472, 

THE sole question argued in this appeal is whether a partnership 
which has been constituted by a registered deed can be dissolved 
by an· oral ae1reement. For the respondents it has been urged, and 

. both of the lower Courts have decided, that proviso 4 to section 92 
of the Evidence Act bars the'·admission of evidence of an oral agree
ment to dissolve the partnership. 

The proviso as it applies to the c~e is as follows :-
The existence of any distinct subsequent oral agreement to 

;t"escind * * * such contract, may be proved 
except in cases in which such contract * * * 
bas ·been registered according to the law in force for the 
·time being as to t~e registration of documents. 

I may first ···dispose of the argumeut that the oral agreement was 
admissible because the registration of a partnership deed is not 
compulsory. Registration of such a deed is. optional un~er the Upper 
Burma ~egistration Regulation, and so far as sec~ion 92 of the 
Evidence Act is concerned, it is immaterial whether registration \,;as 
compulsory or not. T.fte deed was registered ~ccording .to the law in 
force. 

But was the alleged oral agreement an agreement to rescind the 
partnership d~ed? To rescind means .t<? annul or destroy. - But 
appellant does not assert that the partnership deed was annulled and 
made vo_id. On the contrary he admits that it was in operation .as 
it stands for nearly two months, aqcl that then on account of losses
and disagreement among ·the partners, a fresh agreement was entered. 
into orally belweeil the partners dissolving the partnership. This 
was a new . .transaetion entirely distinct from the original agreement, . 
which ·it was perfectly competent ·to the parties to enter into. It 
was not an agreement to rescind the original transaction, and pro
viso 4 to section 92 of the Evidence Act is not a ... bar to an inquiry 
int~ the merits of this defence. 

Civil Secoml 
Appeal .No. ga 

o.{z9oa 
NO'Dettiber 

uth. 
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·. ' . ABDU·L RAsi;rA.N . The case is. very similar t o Her.a?nbder v. Kasht'nath* where it was 
't!i . beld ·that when .a gr~nt .had been ma~e by.a registered· dee~, and it 

: ASGAR A Lt. wc.s aUe.g.ed that a -re -gr.3;Q.t .had · ·been m3;de by an oral ag:reement, 
the··alleged r:e-gr~nt was :~ t ransaction ·entirely distinct from the 

. . . . . ·original g£ant, ana therefore . n~· oee Jalting pnder proviso 4 to sec-
tion 92 of th~ E\·idence Act; · . 

The· appellant must t~refore be allowed to prove the defence set 
up by him. The decrees ·of -the · Iow<?r .-courts . are reve.-sed, and t~ 
case is l'em~nded for :re-hear ing . . :Costs to a~ide the result • 

. • J. L. J{.~ t4, Born., 472~ . 
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Execution of decree. 

Bejoye H. Adamson, Esq. 

MA THAING v. MAUNG. THA GYWE. 

Mr. Ii. N. llirjee-for appellant. f Mr. R. C. J. Swinhoe-for respondent. 
Hela,-tbat when a ·decree is passed against a wife alone. the husband and wife 

··bein; Buddhists, attachment by actual seizure of joint property to the extent of ~he 
wife s interest is lawful. 

Held also,-that when a decree-holder exercises his right ~o attach the property 
of the judgment-debtc>, malice cannot be inferred from surrounding circumstances 
unless it is shown that the attachment was made in an unreasonable and improper 
·manner. · 

References :-

Chan Toon's Leading Cases, pages 2, zo, 53, ros. 
z, U. B. R .• t892-1896, page 20Q. 

APPELLANT ·is the mother-in-law of •espondent. Appellant obtained 
--on sth February 1901 in. the Subdivisional Court of .Kyaukse a decree 
against her daughter, the wife of the respondent, for Rs. goo, which 

··with costs, and costs·in appeal, amounted to Rs. 1,071-8·o. The de· 
cree was transferred to Mandalay for execution, and on 6th May 1901 
appellant applied for execution by attachment of property consisting 
of furniture, ponies and carriage, and in accordance with the order of 
·the .Court the bailiff attached the property. Respondent applie,l 'for 
·removal of attachment on the whole property or in the alternative on 
·the half, it being admitted that the property was the joint property 
of respondent and hi.s wife the judgment-debtor. The Ad~itional 
District Judge {Mr. Arnold) removed the attachment to the extent of 
·One-half of the interest in the property. 8<:?.01 .:,:; 
: Respondent then instituted a suit in the District Coun, Mandalay; 
against appellant and her son Maung Po Hla, and claimed damageS' 
Rs. r,ooo for the injury caused to him by the wrongful atta~hment of 
his property. The grounds alleged were that .the attachment by 
actual sei·zure was illegal; and that it should have been made by pro· 
ltibitory . or.der under the provisions of section 268, Civil Procedure 
Code, that the defendants though · professing to exercise a right were 
not acting bona /ide- in the exercise of that right, but that they acted 
malici~usly and without reasonable ·cause with the object of causin·g 
damage, and that by reason of the att~chment the plaintiff suffere4 
pain of mind, and was injured in his ~redit, and incurred expense in 
·obtaining the release of his property from attachment. The suit was 
;eventually tried by the Additional District Judg~~M:r. McKerron! who· 
dismissed the suit against Maung Po Hla an.a ... found for the respond
ent on all these points a~d gave decree for Rs. x.1ooo damages against . 
appellant. 

Ci11il Appeal 
No. 274 of 

1901. 
:Januaf'jf 

l6tlk 
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*Chari Toon's L~ading Cases, page 2. 
t ·Chan .Toon's L~ding· Cases, page zc. 
t Chan Topn'-s Lea~ing C_a~es, p~g~ .53.' 
§ C~ari Toon's Le_ading Cases, pag~ xos. 
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These rulings ~ertainly do nqt b~ar the . i nteri>t:et~tion tha~_ th~ 1\u~~ 
band_ is in pqssess'ion l<> the e~<;;lusio!l of the wlf~. 1'he(.r _ nj_~nif~st 
m~a~ing is t~1at the ln•sban~ au d. wife are . not i>i.lly joiqt owners, ~ut 
joi~t p0ssessors, aud that fo~ orcii!lary purpos_es ~?:~ ru~b~d. ~ gener· 
al.ly ~o be 4eemed the managtog partner. The post~~on of Burm~nJ~!lS· 
b!i~d a~d wife has been thus sta~cd by the late Mr. Bufges~: i~ .fi.i'sj)j~~
meot in U G.una v. U Kyaw Gaung.* ''The property whtclits a<;<N•~-:
·ed t_ogether: by a husba1HI at~d wife duri1~g coverture beloQgs, icco'r~!ng 
to Buddhi~t L.aw, to each equally, and there is joint po's.session, but i~ 
seems to be. \le!d on the principle of' a ten:1ncy i.i:t co~mon, and not ~n 
tha~ 0~ ~ join,t tenancy. It is' n6_t oply enjoyedequal]y, qtit_ e~c~ is en-:
ti~led a half of the principal, and can tik-e tha:t ha1f in the event of a 
divorce!' 

I must -therefore hold that the attach11ent by actual seizure was_ n9t 
:mega·J so far as . conct!rned the interest of the judgment-debtor in the 
joint property. . . · 

I turn now to the second ground of appeal, wltic}J - ~~ncerl!s .~b~ 
-question of malice, AJ1d here I may at once say th~t the conversat~on 
·between Mating · Po Hla and Mr. Oias, an9 betwe.eQ. ~aung ~-Q ijl~ 
and Maung Palau~g. and the attempt to seize the earriqg.s ~t Ky~~ks.~ 
are quite· irrelevant, and even if relevant they .wpul_d onlr. s)lqw, tlt~~ 
the litigants in this case are npt on friendly terms, a thing w~i.c~ ~ay 
b'e sa'fely' predic'ated as hetween I itigants in n.ine.ty-!line cas~ ~~t- ~f ?
;hundred. 'The point for determination is si~ply wh~ther appellattt, 
-who.had an undoubted right to e>tecute her decree _aga~~s~ herju,dg: 
:ment-debtor, did so in a proper. an,J reasonable man.ner, o.r ~hetl:ie.r ia 
pr~fessing to el(ercise .her right, . she ac~ed m.aliciously and w~tl,tou_t 
;reasonable cause with the obje,ct of causing_<l;uriage t9 tJ!e respon<!~n.t." 
-1 t must be. observed in the first place t int th.e _ d_ecree W?-5 a _·· rpQney 
decree for a sum of less than R;;. I ,o:>o. - It w~ .pa_ssed . 0~ st4:Febru.
ary 1901. Immediate execution of ~uch a d~cr~e may b.e. g.,i,veq on 
-oral application at the time of passing the decree ~~der sectiqn . 256, 
·Civil Proced~re Code. Of course, that could not have been done in 
the present case as the property to be attached was not within the 
limits of the -j'urisdictio~ of the Court. But though the Code sane· 
tions immediate executi.on in the case of 'Such a decree, appellant took 
-out ~xecution only on the 6th May 1901, that is after a lapse of three 
months. It is therefore clear that she allowed ample time for the 
judgment-debtor to ·satisfy the decree before taking a~tion. The 
action that she took was to · attacb office and house furniture, ponies 
and gharries. ·It has been urged that the very fact of her ~aving select
ed these items of property for attachment shows r_nalice, as she must· 
·have known 'that they were peculiarly in use by respondent and not 
by his wife, t?e judgment-debtor. But i ~ is as reasonable to suppose 
tl~at these :u-tt~les were .selected because they were the best suited for 
ready realization ofpnce. And in any cas'! the responde!lt has not 

* 2, Upper Burma Rulings, 1892-96, pag~ 209. 
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attempted to• prove that there· -were oth~r artich~s which il would .fta~· (: 
J:>een niore reasonable and ·prop.er under the cir.cumstances to attach . 
The bailiff has p~oved that· the a-ttachment was conducted quietly . 
witho.ut any public c:le'monstcation, and that the respondent was put 
to as little inconvenience .as .possible, ·the property not even bcin'g 
removed, but left as it w~ in bis possession·. I am unable to see the .. 
sli~h,test evidence of ma·liciou~ i1jt-ention in ~pp.ellant' s acti~n. She 
h~Jd a dec-ree and she bad a nght to ~xecut-e 1t.,_ ~he a~lowed a!J1ple 
~ime to th~ judgment-debtor to satisfy it, and finally as tpe amount 
was not paid, she att~ched suffic~en.t property -to satisfy the decree, an~; 

· bii4-the attachment conduct~d in a quiet and undemonstrat_ive way,. 
and teft the property in the respondent's p0ssession so as to intufere 

·as lit.tle as _possible with his comfort. With the . cxcep~ion 'of fh~ 
fact ·that ~he attached · the ·whole interest in the pro pen y iu:;lcarr of 
the hall interest'. which appertained to the judg.ment debtor, tl1cre is 
-nothing in the conduct of the attachment . th:it ·would have -rendered 
a:ppeUant liable .to 9amages, or that .can be·-co.nsidered_ in any way 
unreaso~able or improper. · . . 

There now Temains to c<;>nsider wba:t dam;>ges should ne· a\Yarde'd . 
,{or the -tort tha~ 1las been admitted, namely, · the a.ttadmient of i·e.-
sponden-t's iiitcr..Cst in tbe property. It is not aHc~g.ed · t.:bat the -value 
of·tbe prop~rty <i;t-tached exceeded the iniercst of t~1e j~dgment .,.. 
~ebtor in the whole of the joint property. 'So that no real pe_c-uniary 
loss-could hav.e been caused to .respondent even if -the attadl'mend1ad 
stood.. He h~d the troub.le and .eK-ptnse of removing the attachment._. 
AppeUant's_'advotate admits that Rs. ·so would be rea-~onable ·compen
sation and· that ·sum I consider ample .. I will ·ac~ordiogly give decree 
for that amount,· tho1Jgh_ with some reluctan-ce, as I consider· thtt the 
claim ·r?r · Rs. r,ooo, damages 'in this case was most unr·easc.nablc and 
preposterous. I set aside the decree -of the District Co1,1rt and give 
decree to -respondent for Rs. so and costs on that sum in both Court•. 
Respondent must pay appellant's cost in both Courts on the amount. 
disallowed, Rs. 950. . : 

:· 
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Execution of decree. 

Before H . Adams01z, Esq. 
MAUNG MYAING ~. ANAMALl CHETTY. 

Mr. C. G. S. Pillay-for appellant. I Mr. B. K. Halclar-for. respondent. 
Held,-that a Court to \vhicha decree has been sent for execution has not juris· 

diction to exc-culc such decree when it is in e~cess o£ the limits e>f its pecuniary 
jurisdiction as an origin;:~! Court. 

References :-
1~ L R., 7, Mad,, 397· 
I. L. R., 17, -Mad., 309. 
I. L. R., 12, Born., t55· 
I. L. R., t6, Cal., 457 and 46s. 
Punjab Record, Vol. XXXVI, page 35· 

THERE have been conflicting tulings in the Indi<Jn High Courts as to 
whether a Court to which n decree has been sent for execution has 
jurisdiction to exe<:ule such decn·e when it is in excess of its pecuni
ary jurisdiction ~s an original Court. In Madras it has been held 
that it bas jurisdiction: Narasayya v. Venkata Kt'ishnayya,* Sluin
muga Pt"tlai v. Ramanathan Chet#. t In Bore bay and Calcutta th~ 
opposite vie"\v has been taken: Slwi Sidlzeshtrar Pand# v. Shri· . 
Hadhar Pandit,t Gokul Kri'sto Chtmder v. AukMl Chunde1' Clz"at
terfee, § Durga Charan Majumda1· v. Ut11atara Gupta. II The 
various decisions have been reviewed in Klzan Bahadur Nawribzada 
Shamshere Aiiv. Mussammat Ahmad Allalzdi Begam-r._ by the Chief 
Court of the Punjab, and it was held that the Court had not jurisdiction. 
This is now the accepted view as appears in the notes on the new 
Civil Procedure Code no ... -r under the consideration of Government. 

The DistriCt Judge therefore erred in transferring the decree for 
execution either to the Township Court, Pyinmana, or to tlie Sub· 
divisional Court, Pyinmana. The District j udge will now have -to 
recall the exec"ution proceedings to his own Court. But there is no 
reason why the District Judge, if he desires, should 'not dirett that 
the pro·ceedings in execution be held by the additional Judge of his 
own Court, who is the Subdivisional officer of Pyinmana. . 

The qu~tion arises as to what should be done with regard to the 
orders ~f attachment which have already been gassed by the Town-. 
ship Judge. As he h~d no jurisdiction they are ultra vires and illegal. 
This may be an importan~ question in future proceedings. For in
stance, if an application for removal of any of these orders of attach
ment is refused and a regular suit is brought under ssction 283, Civil 
Procedure Code, it may be pleaded in that suit that the attachment 
was illegal ab ini#o. . ~ 

* I. L. R., 7, Mad., 397· J § I. L. R., t6, Cal., 457· 
t I. L. R., 17, Mad., 309. II 1 I. L. R., 6, Cal., 465. 
t I. L. R., t2, Born., ISS· 11 funjab Record, Vol, XXXVI, page 35-

Civil Revisio~J 
No. 66· of . r 

19oa. 
Septtmbef' 

rsth. 
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Milf~G· ~fYAtNG T<:> save .COnlfllkatioos i)£ thi; n"atiii~ r O:Yusl tule that the <~.x<:cutiou 
AN . ,. '<1< .' • : _ .pr~eooings a~d or-d~~s in the To~nshi.p and Subdivjs~onal Courts_ a.r<: 
• AM'ALt~R_B'l':r-Y• all null and vo1d ·as beu1K~ttr.~ , P;zr,ef1, .a.!td ~hf..~ ~xe.cutton pro<.:ecdw~s 
.~, · .. · . must be comm~nc~<i, ;?Jresq .1~ t.~~ D1strg:t ~purt. • . . . .· 

As the · resp~n'it~i.{f .i~> rio( r.e~·p·onsible ·toi-.. the .tr~nsfer of tlu.: pro
c~ed.ings oy the Dis'fi'fet Noge; eac;:h party vvill beafn'is own costs iu 
.this ·CotJ·rt. · · 

' . 
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Evidence-110 . 
. ' 

.f!e/01'e H. A.¢fimson, Esr;., C.S.(. 
MAUNG TUN, J 
MAUN.G AU.t'Jl,G BAW, v. ~1AU,N<? f'A .U. 
I\1AUNG AUNG 'GYI 
Mr.' H. tt· Hirjee,-Cor J' f\1r. C. G. S. p,·zlay,-for 

appellants. , · ~~~t:tde}lt: · . 

He/d,-that where the defendant is in possession of land, ar.d there has been 
no wrongful dispossession of the plaintiff, and the plaintiff asserts that be gave the 
defendant permissive occupation, and the def~ndant asserts that he obtained the 
land by gift outright, t~e bur,$!_~n ti. p~oo.f lie~ on ~.he plaintiff to show that he ga\'e 
~~~i~s~ve occ_~pa_tinn, and thatnc has a subsi~ting title. . 

l?ifereuces :- · 

2, Upper Burma Rulings, 1892-96, page 37'· 
2, Upper Burma Rulmgs, 1897-01, page 421. 

. ' "-= 

Responde?t has been in ~cssession of the land in suit since 1255, 
So far the ev1dence on both SideS agrees. Appellant does not assert 
that respondent obtained possession throuf>h him. On the contrary . 
he says that respondent entered upon the land, which was lying un
occupied, of his own accord. There is no allegation of wrongful dis· 
possession of the appellant. _ 

Respondent was in possessicn when in 1258 he ·l\·ent to Ara~an 
.and saw a~pellant. . There. s~m~ transc:ction happened wit~ regard to 
the land, but what 1t was It IS Impossible· to s·ay, because 1t. was em- · 
b9died in. an agreement in writing, whi~h was not registered, and 
which therefore cannot be proved. · 

Respondent, however, made an admission in his written statement 
that appellant had given him the land outright. It is argued that 
this admission shifts the burden of proof, that it is in fact an admis· 
sion that.appellant was in 1258 the owner of the land, and that it is 
incumbent on respondent to prove that he got the land outright. 

This contention is not in accordance \vith the accepted rulings of 
this Court. In Mau1zg Myo v. Maung Hme,* where the. plaintiff 
alleged a temporary gift and the defendant an outright gift, it was 
held on the authority of section 110 of. the Evidence Act, that the 
defendant being in possession was entitled to retain the land and that 
as there was no trustworthy evidence adduced by the plaintiff that the 
defendant was not the owner of the land in question, the defendant 
was not called upon t~ make out a title of.his own. The rulings on the 
subject were fully discussed in Maung Min D''n v. ·Maung On Gaingt 
and it was held that where .tbere was no wrongful dispossession, mere 

• 2; Upper Burm;a Rul~ngs, 189'2~, page 37t. 
t 2, Upper Burma Ruhngs, 1897-1901, page421. 

7 
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~vidence-no. 

proof of ownership at' SOii1e pr~vious· time would not throw the burden 
. of proof on the defendant, .bu't rhat t~ ·plaintiff was bound to prov~ a 
subsisting title. · . 
· There ~an ·be .no doubt thei·efore that the burden · of proo'f lies on 
the :appefl(!.nt, an·d this p-r·a~tically settles the matter, for it is abt.md
antly, clear that h~ has brought ·no sufficient proof either that the land 

· v~asgiven temporarily to tes:po:ldent, · or that tlie two ·payments of 
Rs: 4 and Rs, 1:0 by'thl: r-espondent wete .payments as ~:-ent. 

The .appeal_ is dismi~sed_ with costs. 
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Mortgage. 

.Befoy~ H. Adamsan, Esq. 
:MAUNG.t.U GY.i ~ND MA KYE HM6N v. MAUNG HLA PYU ANDMA 

SHWE BWIN. 
. Mr. If.. N. Hirjee-for appellants. I Mr. S. Muke1'jee- for respondents. 

Mere '11trbal . e'lJiaenee of contemporaneous oral agreement, sft.owing that an 
.apparent deed of sale 'l#as 1'eally a tMttgage, insufficient~ucl~ efJidence not ad
missible · against an innocent .purchaser 'll1ithout notice of th6 existence of :the 
mortga,ge. 

{See ~vidence, .page 1 ;) 

Ci'Vil Secontl 
.Appeal No. 85 

of 1902. 
'.July 
z6th. 





UPPER B'URMA RULINGS. 

Jurisdiction. 

Befoye H. Adamson, Esq. 
·MAUNG NYUN v. {r) MAUNG PAW, (2) MAUNG KYWE. 

'Mr. C. G. S. Pillay-{or appellant. I Mr. 'f. C. Cltattwjee-!oc-respondents. 
Suit for r ent of Stale lan.a 110t cognisable by the Civil Court$. 

See Civil Procedure, page 1. 

Ci11il Secona Ap
peal No. z8z of. 

zgor. 
January 

z,Pit. -
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Mahommedan Law. 

Bejo1·e H. Adamson, Esq. 
MA f<O 1•. MAUNG MAUNG AI!1D MA NVUN. 

Mr. J. "C. C!mtll~-je<-tor app<:ll:~nt. I Maung Kan Baiv and Mr. S. Muke,-jee
for responden~s. 

· P1·operty ocqui1•td d111·i1ig 111aniage u1zder Mahommtda1l law not rtgar.ded as 
partner~ hip pnperi)'-lismliin.is if partnt rshfp as dtfined it~ t-he >Contract Act. 

MaungBa afld Ma Chit were Zairbuddi Mahommedans, man and w'ife. Maung 
Ba died and scon afterward& Ma Chit died. The r~pondents-plaintiffs are the 
. m~ternal ur.cle and aunt of Maur.g Ba and the apJ'ellant-de1enda~t. is Ma ~hi~'s 
mother. The suit<:oncerns the estate .of Maung Ba. 1 he Add1t10nal D1str1ct 
Judge found that, af.ter deducting the funeral ·expen~es, the estate .consisted of 
-Rs. 100 in ca~. h, and jc;·welkry of.which the .value wa!> nc,t sworn to, and h~ gave a 
decree to the rc·spcndcnts for threc-fourt-!:s, namely, Rs. 75 cash and three·fourths 
of the jewell~ry, 

The grounds of appeal wci-e-
~l) That Ma "Chit was-entitled in her own right to·cne-h!ilf of the property 

pos~ssed by her husbar.d and herself, and that only the remainir,g 
half of that property should l-ave ~n divided in accordance with the 
n,1les o'f inheritance of Mahommedan. Law. 

{2) 1'hat the jewellery was thesepar:.te property of Ma Chit b~longing to 
her exclusively and should not ha,;e been included in the estate of 

Maung Ba. 
The A~ditional District Judge found .that the property was jointly acguired by

M~.ung Ba and Ma Chit during their marriage, and it was argued that Maung' Ba 
ana ·Ma· Chit were in' partnership and constituted a "firm un~r section 239 of the' 
.Contra<:t Act. . · · 

- -Held,- afte-r referring to ~II the leading text-books on Mahcmmedan Law~ that 
prc-perly acquired during marriage,cannot be -regarded as partnership property. ' 

Held al$o,-that there was uo partnership as defined in the Contract A~t between · 
.Maung Ba and Ma Chit. · . 

· 'Rijermces ..:-
Ameer Ali's Mahommedan Law, Volume I-I, .page 17. 
Baillie's Digest of Mahommedan -Law. 
Macn~h ten's Principles ·and Precedent~. 
Wils.on s Digest oC Mahommedan Law. 

MAUNG BA and MaCbit wereZairbuddi Mahommedans, man and wife, 
Maung_ Ba <li-ed and soon afterwards Ma. Chit died. The.· respond-·· 
ents-plaintjffs are the ~arernal uncle acd aunt of Maung f:3a, and the · 
appellant-defendant"is Ma .Chit's mother. The suit concerns the .estate 
vf Maung Ba. · 

... · - The Additional· District fudge found tbat, after deducting the funeral 
expen~e~, the estate . ldt ·-by Macng Ba and Ma Chit ~onsisted of 

·:Rs. xoo in cash, and je~·ellery of· which the value was not sworn to, 
and he gave f.! · decree to the r-espondents for th>ee-fourths, namely,. 
Rs. ·75 cash and thr-ee-fourths o( the jewellery. 

C1'vil Seco11ti 
Appeat 
No. 21{

of 
19or, 

.Decembe1 
I 8th. 
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M.a.Ko Thc:re are two grounds of appeal-

"· :MAVNG MAtJNG. (t) That Ma Cl~it was ent!t~e~ o~ her own right to one-half· or 
the property ,possessed by her ~usband and herself, and 

· that only the remaini·ng half of tha't property should h:lVc 
been . div~de.d ~U. .i!-GC9~~ance with the. rules of inheritanc<! 

. of Mabommedan Law. · . 
• ·: , • : ~\ •• : ~ .. ... ·. :"' •• : .- •• , f\ • • •. :: · ~ ..... ~ ~.t.}, .1 . . . 

(2) That the je_wellery was the.separate paraphernalia of Ma Chit • 
. : Qelop_giog ,t1 .h.er. ~xdu~ive.ly !1~4 should not have been 

· ·inCluded in the e·~tate of Maung Ba~ 
The Claim iii t~e first g~ouad of app~;tl ha:f only an inciden'tat 

1:i~3:~i'tfg. p~ M·ib(:iiri'(n.eq·an .l~w.. lt is ~ ._cla_i.~ of partuers~ip under the 
<:;Q.I.lJracL~-~~~ ,. Jt is,~rg~~9 tpa~ a. Mah'~tnt'(,ledan ,wife afte~· her marriage 
do~s ript lose her. ind.iyidu,a]ity, ~hat h~r propC<rty r¢maitjs hers in hN · 
indiViduaf-r.igJ;lt; and that as ·reg.a.rds .her prop,i!~ty. she c;an . continue. to 
~t'etdse,. aft-ei -she has passed 'from lier £either's house iilt<) her hus
band's. home, all. the ·rights which the law giv~ to ~e_o·: Thi$ js a· 
_general .principle of Maholi'lmedan Law. as' sta:te'd iri A'ixieer Ali's 
Malidmm_e<;l;ln Law,_ V()1iln'\e II, page ·i7. The Assi~tant Distrkt Judge 
'hli:s fQunt9 tl}.a~. ~lie .property \v~s j.oin'tly acquired by Ma~ng Ba and 
Ma Chit ·during their t.ri~.rrif!.ge iJ?,. _the c;o'hrs'e of tJteir business. 
Ass':':m!qg thi.~.fac.t1 ~n4 .co~sidering t~e .statqs of a·Mahomn~edan wife, 
{LS related. ~bpv~, 1t- ~:;. arg.ued t.~Jl~ Mau~g .. &a an_d · M~ · qut wer~ in 
pa'ltnership and constituted a firm as defined in sect~on .~39, Contract 
Act, that the ·p.r.operty acquiJ.:ed was. partn~r:ship prQp~rty, ·tnat on the 
<lissoluti<in of the. p-artnership. by ·.death',· the re(ires~Iitatives of each 
-pilrtnei .are entitle-a td one·ha:lf of the joint property, and that conse
·quently the estate of Maung Ba liable to diyision under Mahomrnedan 
Law is on'e~l'ialf and not t!1e who1e of the total estate left. ff this 
-conterition bb' trti~, it' might be eipeded that p;:ec~de_nts 'w.)uid b~ 
fo1i'ncf. Xppel'tint's· adVo'cate lias nc)t been abte,tQ_ .i!i~ic~te .P. $_ldgle 
case in which_ the property of deceased· Mabommeaans li~s been treated 
-in this way_, and after a care£ul exami~;ttion of : Ameer Ali's Ma1iom· 
meda9 Law, Wilson':s Dige$t, . .. ~aillie's ·Dige~f, . an~ M~cnaghten's 
Principles ~nd Preced~nt·s, whico ~:re th'e le'a4i~g ~ext-books on 

· Mahomm_edan Law, .I have _no( ~ sir~~~~q'e'4 ill i.iii~i~ ~ ~'iiigJe .case in 
·w4~ch_ p~operty acquired: duri.ng l'I!arriage is regarded as partnership 

.· . . , It . 

:::e1rt~n~f ~~i.r~~~~~~~j:s~{n~atJ· ~~: ~~ftr.act .Act,_ t~ere __ ate _i~~ 
(i) an a:gteement between · person.s to combme their property 

Jabour or skill, and . 
. (2) ~tt agf~~~~nt to sli~ie th'~ Pr?fits. . .. . . . ·. 

. In ·tnis case there is r{o evide~·ceof a11y:~<?ntraGtor a:g~eement ma;de . 
:between Ma1rng Ba-and Ma: ChH. · Tlie.te IS··nothing bfit tli'e simple 
tfact of marti:age; and matti<!ge -is' ri1.t a parthers):iip fis defined under 

, the Act. I II)ust therefore _find th~t tbere:wa:s n.o• p'artnership as de
_£ned in the Contract Act' between. Mauog Ba ~nd ryla Chit. The fact 
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·appears to be that this daim is based on the analogy of Burman hus
bands aod wives 'ivlw have joint ownership in property acquired 
durin_g marriage, and to whom Zairbuddis in Bur .rna are said to conform 
in their habits and dt~toms. Bu~ the rights of a Burman wife are not 
due to any principle of partnership under the-contract Act, hut to the 
special te_nets of Buddhist Law, .which does not apply to Zail;buddi 
Mahommedans. The first ground of appeal must therefore fail. 

The second ground of appeal, regarding the jewellery being the 
paraphernalia of the wife, is not supported by -evidence. I agree 
with the Additional District Judge t~at the meagre .evidence tending 

· to show that it was the separate propecty and the paraphernalia of 
~a ChH is unreliable and altogether insufficient. Though its value 
bas not -been proved, it ap.pears from the list to amount to a -consider
able proportion of the total value of the estate. The appeal must aJso 
fail on this poin.t. 

The appeal is dis!nissed with costs. 

l\1A Ko 
tl, 

MAUNG ~UNG~ 
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Befo?'e H. Adamson, TJsq. 
MA KIN-appellant. J C. T. L. ADAGAPPA CHETTY-respondent. 
Mr. C. G. S. P~'llay-for appellant. I Mr. H. N. Hirjee-for respondent. 

Held,-that if a promissory not'e payable to order runs" I, John Brown, promise 
to pay" and it is s1gned by Brown and subsequently before negotiation signed by 
Smith, Smith. is not a co-maker, and the addition of Smith's name is not a material 
alteration which renders the note void under section 87, Negotiable Instruments. 
Act. · · · 

· Held also,-that there is no provision in ~he Neg-otiable Instruments Act similar · 
to section 56 of the English Bills of Exchange Act, which renders a stranger _(i.e., 
neither a maker nor .a holder) who signs a promissory note, liable as an indorser 
to a holder in due course. · · 

References!-
2, U. B. R. r8g2-96, page 593· 
Chalmer:'s Bills of Excha!lge Act, 'section s6, and page Z67, page t88. 

THE respondent obtained a decree for Rs. 1,7oo against MaKin 
rutd Mauog Po Hla . . They have appealed separately, the appeal of 
the latter being in forma pauperis. The appeals have by consent 
been heard together.: 

The suit is based ·on a promi~sory .note which is as follows:-
On demand, we, Maung Thein and Ma Kin, promise to pay to A. L. V. R •. R. 

. M. Soobtamanien Chetty, or order, Rs. x,Soo with interest at Rs. 1•4.0 per cent. 
per month, for value received. 

(Sd.) Maung Thein. 
(Sd.) MaKin. 
(Sd.) Maung Po Hla. 

Maung Thein arid Ma Kin were husband and wife. Maung Po 
Hla's signature was added after Mauog Thein's death. After ·Maung 
Po Hla's signature was added the note, as it stands above, was en
dorsed by Soobramanien Chetty to the respondent. · 

Appellant Ma Kin contends that she is not liable because-
(!) she signed the note a month after her husband andre-

ceived no consideration ; · 
. (2) the note w:as· materially altered by the ad~ition of Maung · 

Po Hla as a maker, without her coosent,·and is there
·.fore ypid under the provisions of section 87, Negotiabl~ 

Instruments Act. 
With regard to the first contention .I need only say that I agree with · 

the Addition~ ~istrict Ju~ge that it is altogethc;r groundless. . With 
.. - 'l'egar.d to the second, the .addition of a new maker is doubtless a 

material alteration, but the question arises wh~ther Maung Po Hla's 
signature adds a new ~a~er ·to the not~. · In a similar case Ko Pe 
Tflle v. A. L. V. R. R. M. Venketache!lum Chetty *it was held that if a 
note runs ' ' I, A1 promise to• pay" and it is signed by Bas well as by A, B 
is not a co-maker. This conclusion has als~ the authority of Chalmers . 
at page 267 of his tre~tise on Sills of Exchange. No authority has 

8 
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MA, KIN been .q~oted to~ the 'contrary. I must ~herefore hoJ? that Maung Po 
. ·· . v. Hla is not a GO: maker, that there h~ been ho matenal alteration of the 

c. ·T .. CL •. A'JiAqAPPA note, an'd that 'there i·s _nq.grou'ild {or exempting the appellant Ma·Ki'n 
'HETTY f 1· b·l' d th t . · · · • · rom ta 1 ttyun er e no e. : .. ,. . . . . • . · 

· The question as to .al.'pellant '1vl~ung Po Hh. s habt!Jbes ts more diffi
cult. The Aaditibnal Distric~ juoge. says -that he· ·roll.ows th~ analogy 
of ·Ko-Po Twe'S. ca~e, quoted ~boye, and holds that Maung. Po Hla 
'sianed-t.he· ·note .as all ack_nowl~dgment of- indebtedness. But h~ bas 
ottite -misunderstoo.d that . cascJ which: does not bear- out ariy such 
,propositi.on. · . 

Respondent's-Gontention is th'at Maull'ig· Po J1la was in partnership .· 
wi.th Mauug Thein, that he - g~aranteed 'the payment o£ tb;e a:mount 
borrowed on the note, and th_at though M'aung Po · fl:la . .js not a co-maker 
.of th::! note, yet the fact of his signatut'e -hei!lg 011 _it is, e.videnee .of ·the 
·.guarantee. . · · · · . 

But .putting as:de the .BOte; I cannot iitld. on the. recor'd a ~ingle 
s.~rap, qf evi4eoce. to prove tb~t ~au-og Po .lila . gua~anteed payme~t • 

. Nor can· I hold that there w~s a . p<!-rtnershtp between M-awtg Theuj 
and M'aung 'Po Hla. ln' fact 1 thin·k that Ma Kin's conduct; ~aild bet 
letter, :Exhibit 4~ negative this idea. All that t~e evidence shows ·as· 
reaards Mauna Po Hla is that he meddled with the estate of' MaunO" 

:;:, •• t:l . • • • .. • ;:, 

Thein a(ter his death. lri doi'ng:so he may hav·e .tocurred li<lbility to 
MaKin. But this is not a su!t . between· Ma Kin '·and -~hung Po Hla. 

· So fat as the present.suit is c1ncerned there ·is no e~idence ·w:hatever 
of· Mau~g f>o ·Hla's liab.ility ex-ceptthe ..fact that he signed the note, 
and this is· in effect also the· finding of tlie Additional Dis.trict Judge. 

Is then Mat;mg Po Hla liable simply . on his signature? 
There ·Cal1 be little doubt, l thi'nk, that he would be liable under 

English Law. S_ection. 5?· o.f the B_ills of. E"'cbange Act .provides :that 
where a person stgns a :·btll otherwtse. than as· drawer or acceptor, -he 
thereby incurs the liab'ility -of 'an '·endor~er. to a holder in · due. <:ourse. 
In .Chaimerls Bills of Excha:nge,.. pag~ x,88i the: second ·illustration nnder 

·this section is ·as follows: •• ·A note ~s: made pJ.yable to· C or o.rder. 
·After issue D' adds his signature tb.ex:eto,. to accommodate and P.uaran
t~ethe ·maker. Dis .not-liable as a new make~,. but he is liabk, as an 
endorser:; eyen if.h~ write his·.name C?D ·the fa~e of the note'~ and at 
page 267 the learned iutbor ·states. his opinion . .that if·a:•note q.tns t• I 
John Brqwn, prom-ise .to ·pay" and: i~ is signed by Smith as ·well: ~ 
Brown, $rri'ith .thotigh .not a co-m·aker would ·be -·liable as au indorse1 
under s~tiOJl'•s6 ·Of the Act. . ·. 

_: But>the·indian Act; ·t4e Nego_tiable· Instruments Act,.differ-s from .the 
EngHsh Act; and,ce.>nta~ns :no provis~on .for the liabil.it;y.of a stranger. to 
the bill or: ·: note,. $ect-ton· x·s .,con·fines th~· ·. term ".indorser" to ·the 
maker; or- .bolder. of:a ''ne'g.O.tiable ·instrument,· and the . note tO' that-sec
'timl"in .Clia,lmer.s1-,:.t:'Jegetiable •. Instru.ments . Ac-t· i's: 'aS follows: "This 
se'Ctiow'repl'esen.ts! the· ·.Englisl!--La.w 'aS7. fa::.aS<it gqes, but:;it is nar·r-ower: 
thanthe·Englrsli"rutes·.ae,e'0rdi.ng:to .. w:hM>h;· i,f.a. pe-r-son who is. not ~party .. . . :.• . . . 
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to a bill or .no~~ at a ll b:tcks it with hi:> signature, he thereby incurs . MA KIN 

-the liability ·of an in<lorser." There is no provision for the liability of t~. • 
-such quasi-indorser inlh~:· lndian Act. I have not succeeded in finding C. T.d'. ADAGAPPA 

.any Indian rulings on tlte point, which, however, from tbe. language ·of HBTTY. 

the Act 'appc:ars to IH: perfectly dear. As the Indian Law is applicable 
I must bold that in the absence of other evidence to prove that Mauog 
Po Hla ir, liable, his mere s ig nature on the note does not ren4er him 

~liable. 
:T~e appeal of Ma Kin is dismissed with costs. The decree against 

Maung Po Hla .is set aside and res!Joudeut must pay his costs and 
must also pay to Government Rs. I IO, the court-fees which would have 
been paid oo .the memorandum of appeal if theappeJlant had not been 
j>ermitted to appeal as a pauper. 
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Before H. Adamson, Esq. 

MAlJNG PE v. CHEI.LAPPA CHETTY. 

Mr. H. N. llt:rjcr.-for nppcllant. I Mr. 11. M. Litter-for respondent. 

Co11st,•uctio.n of a Hundi. 

Held,..-.that there is no privity between the holder of a cheque as such and the 
·banker on whom it is drawn. A haying £too at his banker's draws a chegueon 
·tbem for that sum in favour of C, The cheque is dishonoured. C has no remedy 
.against the bankers. .~ 

Reference :~Chalmer's Bills of Exchange, page 179, section. 53· 

THE rcspoudc1)t is a · chctty r.csiding at Pyinmaua. Maung Pe 
Maung presented to l1im (or payment, an instrument which is written in 
Tamil and which is called by the parties a lmndi. Maung Pe Maung did 
·not want payment in full, and by an arrangement betweep him and 
respondent two sums of Rs. 20 and Rs. 30 were paid to him. 'The 
payments w~re indorsed on the document and the document was · 
,returned to MauQg Pe Maung. Thereafter Ma.ung Pe Maung went to 
respondent and &aid that the hundi had been lost and asked him to 
·stop payment. . . 

Sooq after, the hundi was presented to resr-ondent for payment by 
.appellant. Appellant alleged that he got the hundi from Maung Pe 
Maung for ' consideration, but respondent re'fused payment. Hence 
this suit, which is brought by appellant against the respondent for 
.Rs. 450, the amount still due on the document. 

The document, which is in \famil, bas been admitted on the record 
without a translation, which was very ·wrong. A ttanslat'ion has ·now 
bceil produc~d, which is.accepted by the advocates of both parties. 

It is as follows:- · · 

Mandalay 
No.5· 
V.A.R. 

On demand. 

18th October. xgox, at Mandalay. 

Rs. soo 

Credit from 0 . A. firm, debit to V. A. R. firm, Rs. soo. 
The said rupees five hundred to be paid on demand to.the bearer 1>f this, by 

·Chcllappa Chetty of our firm at Pyinmima, and to be depited. 
Pilava year. (Signed) · V. A. R. S1:1bramanyan Chetty, 
Arpigay month Agent. 
2nd day. 

;['he indorsements are- on a one anna .stamp. 
seat of V. A. R. fitm, Mandalay: · 

.Paid Rs. 20 on 19th October. · 
:Paid Rs. JO on 2oth October. 

Signed O.A. 

Civil Secontl 
Appeal No. I59 of 

1902. 
October St'd. 
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The Township Judge dismissed the suit for reason s tltat. arc ,,.,t. 
very clear. The Additional District Judge dismissed the ~tpp<:al ••n f.lt e 
ground that a suit does not lie against respondent, and th~tl i.l. ~I•<Hrlcl 
bav_e be~n .. brought .against Subramanyan Chetty, th~ drawer or 1 Itt: bill 

.or Maung .Pe Maung, through whom the appellant claims I<• l'n:-<s•:s:' 
th~ bill. 

in second· appeal the. points urged are-
( I) If the documen.t is, r.t:garded a~: a bill ot".excha~ge the rc

.spondent, bymakmg part payment an~ mdorsmg the pav
ments ther-eon, ·accepted the .bill, and is liable thereon:. • 

(2) I( the qocument be ·r-egarded as a cheque, ·it .is payalo!e to 
"beater, and respondent being ·tiH; bankc:r ou. wlwrn it w:ts· 
(i-rawn, w.a;> :not entitled to refuse: payment to tit{: bca{"~;r 

. . on m.ere .representations made by Maung Pe Mauug. 
The 'first· ;poirit .is not tenable. Respo1_1den-t neither . ~jgned ti)e bill· 

nor signed the !nclor.se~en~s, . ~~d witho.ut his signature . he. cannot be 
l iable as an acceptot".· · . 
. As regards the ·S~cond ,point r hav-e no d·oubt w;hatever" that the· 

document is simp1y ·a cheque drawn by t.he Mandalay lirm of V. A. R .. 
on their .Pyinmana agency, -and payable to .beare{". Omitting the 
word u cr-edit ·from 0. A. ikni, · ·debit . to-V. A. ·R. r·irrn" which are 
~ere verbiage, the document is .on the .fac-e of it "plainly and unmi~a'ke
a-bly a ch-eque. lt has n_ot -been ·tr~a~ed .exactly as English baukcrs 

·.treat~heques. . lt has been pa-rt-patd and retumed for future pt~sen·t~ · 
a·tion·. at t ·he .desire of the hol.d-e.r: But this is .probably a mattfr of 

· CU$tOm p~u·Jiar to ohetty bankers, and d:oes no~ in any way affe.C{ the 
.case. 

Respondent }las aclmit.t.ed . that it was not for want of funds of the· 
·arawer that he de<;ljned to.cash the cheque. • 

·There appears therefore to be only one question for determination .... 
When a cheque payable to bearer is d-rawn on a bank; and "th~. ba.nk 

, though it has su~cient funds of the drawer applicable to the payment 
of the cheque, decl)n<:s to pay "it, is. the bank liable · in a sult by the· 
holder of th_e. cheque ? : ·: · 

The answer to this. questiorr is quite clear -and beyond doubt. In: 
Chalmers' "Bills of Exchange, page t 79, the fi1st illu~tration to ~ection . 
S3 of the -Rills of Ex.ch~pge ft-c~ is as follows: " A haviri·g £roo at his· 
bankers ·draws ~cheque ·o1_1 them .fo.r that sum in ·fav.our of C.· The· 

. cheque i$ <;lishonour"ed. · C has. no !e.medy against the bankers:'! . Sec· .. 
-tion ·31 -of·the Negotiable Instruments Act provjdes that the.drawee ~£ 
a chequ~ having ~ufficient . funds of the drawer in his hands, properly· 
applicable to the .payment. of such cheque, ·must pay the cheque when 
dulrrequired t0 do S01 and in default of SU{;h payment mu~t comp.ep..:· 
sate. the ·ch:awer for any .loss or damage caused by such default. And a.· 
note to ~hat section in ~haliriers' Negotiable lnstrumenfs Act states· 
tha-t the~e is no privity between ~he · holder of a· cheque as such aq_d. 
the banker on whom it is dn\yn . . It is tberefor-e ,clear that the· remedy· 
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to a h·older of a cheque that· has been,. dishonoured is against the drawer 
and. not against the urawcc who refuses payment. 

What may be the: rel:1tions between the V. A. R. firm in Mandalay 
·and Chellappa Chctly iu ~yi)lmana it is impossible t.o say . . He is de
scribed in the cheque as "'of our firm at Pyinmana." But this suit can· 
not be regardc·d a~ ouc against the V. A. R. firm of Mandalay, simply 
because Cl:ellappa Chetty is tlleir agent. It does not profess to be 
such. ·It is simply a suit against Chellappa Chetty, a banker in Pyin-· 
mana, for payment of a cheque which was drawn on him and dis· 
llonoured, and it must be held for the reasons stated above that the 
suit is bad and does not lie. · · 

The appeal is dismis~d · witb costs. 

MAUNG P,s 
'IJ. 

CHRLLAPPA 
CBBTTY •. 
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Power-of-Attorney. 

Befote H. Adamson, Esq. 

ln the matter of :Ill application by N. N. GHosH. 
Mr.//. Jf. LiiUer-for applicant. . . 

Held - that it is :1. recngni7.ed practice and is not contrary to law, for an advo· 
-cate who is prevented by sufficient cause such as sickness or engagement in 
~nnther Court, from appearing and conducting a case, to transfer. his· brief orally 
to ·ar:other advocate. 

References.;-
Section:s 36 and 39, {;ivil,Pwcedure Code. 
I. L. R .• 9 All., 6tJ. 
L L. R., 20 Bom., 295-
1. L. R ., z · Bc.ni., 6$4· 
U.JJ. R. 1900, Powcr-of·attorney, page t. 

IN a s~it iu the Small ,Cause Court, Mandalay, Mr. Dutta, a duiy · 
1i<:ensed Adv.-•ca-te, was ·retained for ~he plaintiff, and he fi~d a powc:r· 
oi-attorney authorizing him to act. Mr. Dutta was not able to appear·. 
on the day fixed tor 'the hearing; and he instructed \1£. .-Gh?sh,. another, 
du!y ·licens<-d Advocate, to hol.d hi-s 'brief and to represent ium. · No 
objection was raised by eithe! party to the suit, 'but the Judge ~efused 
to allow Mr. Ghosh to appea-r without fi.ling a ·separate power from 
the plaintiff. It was repr.cscnted that it had been the invadable 
practice in. the Judicial Commissioner's C0tut and in the Coucts sub
ordinate the£eto, to allow an adv·ocate who was pr-evented by sufficient 
·cause, such as sickness Oi" engageme.nt in another court from .appearing 
and conducting a case, to transfer his brief orally to another advocate. 
The learned Judge, however, ruled that the practice wa:s contrary to law ' 
as contained in sections 36 and 37,-~ivil Procedure .Code. He, no doubt, 
meant sections 36 and 39, which <:ontain the provisions rerer.red to. 

The question raised l:as been fully discussed in M ataciin v. Ganga 
Bai,* ::,hz"vdayalv. KhetuGangut and Shitlappa v. Bin Slzetteppa.t 
ln th~ first case there was a rule Of the High :Court permitting an ad
vocate= •o transfer his brief orally under exactly' the same -circum-. 
st<u1ces as the present case,. and it was sought to. declare that 1:ule to . 
be ultra. 1•t'res, because it was inco~sistent with sectiuns 36 and 39,· 
Ci,·il Procedure Cede. The ·r~ported proceedj.ngs shoyv that the judges · 
were di:>inclined to hpld that there was anything in the r:.ile inconsist

.ent with sect·ions 36 ap.d 39· But. it appeared that the -rule was 
authi>rized under section 635, Civil .Precedure.Code, a s.ection which 
apj.llies only to chartered High Courts, and which .provides that 
" nothing in this Code shall be deem-ed to interfere with the power of 
the Ui!!h Court ·to make rules concerning advocates, vakils and 
attomeys." A~ the High Court had such~ power, notwithstanding· 

*I. L. R., 9, All., 613. I t .I. L .. i~ .• 20, Bom., 293. 1: I. I.:. R., 2.2, Born., 6st. 

.Civil Reflisiorc 
No.zsof 

l902. 
April 
ut. 
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anything that might be contained in sections 36 and 39, tlris case dn,·s 
uot settle the question except in so far as chartered High Courts are 
concerned~ 

In the seco.nd case * the applicant was cne of two defendants in a 
suit in the Cturt of SJUall Causes in Bombay. He and his co-ddc·nd
aut appointed separate pleaders to conduct the case. On the day of 
hearing the .applicant could not attend personally, because he was. 
obl~ged to appear in the Poli~e · Court 'to answer· a compla,int lodged · 
against him ·by on_e of the plaintiffs. l:lis pleader 'being' also engaged 
elsewhere requested the pleader of the other defl!ndant to hold his
brief a:nd to conduct the case for both defendants. He did. so, · and a 
decree was passed against both ddendants. The :lpplicaut applir·,l 
for a new trial on the ground that .he had not been repre.c;l"nl:<·d ;~t tJ,e 
lJearing;.· The decision of the Higb Court was that the appli-canCs. 
pleader could I10~ delegate his authority, and that tbe pleader who· 
held his brief had no _authority as -required by section 39~ ·civil ·Pi:-ece
dure Cod~, to represent bi'm at -the hearing, and that, theref<;>re, the de
ere~ was ex-pat"te. But this case · is clearly distinguishable from the 
one now under conside~ation, inasmuch as the applic<111t did not ac
cept the substituted pleade~ ; and being preventt-d_ by an .act of the· 
opposite party from attending the court in person, · h.ad not an .oppor-

. tunitj of objecting. · But I observe that in most of the powers-of-at tor
ney_filed ·by advocates in. this court th~re is a special c;lause enabling 
the advocate to appoint a substitute, and l dou.bt whether, in t<!-ce of 
such a chtu~e in the power-of-attorney, a party' to the suit \\' ho had 
exe<?uted ·that _power·of-auorney could .raise ·a subsequent objection,. 
such as w.as dope in the Bombay case rderred to. · 

In the ~hHd ca.Se t a pleader of a · subordinate court appointed 
·another pleader to appear for ~im, and the Judge refuse~ to recog
nize the appointment and held th.at the party was n_ot represent~d. 

· The' d.ecision in the previous cases were reviewed. In . thl~ case as 
in the fitst-, ~here was· a rule of the High. Court lha:t a· pleadc!r may ap
poin~ another pleader -in his behalf, and that, in -such case, the hearing 
will proceed unl~ss U~e Court see r:eason to the· contrary. The conten
tion as ·io the--first case .was. that' the rule was ~ltra vit·es, as being in
consistent w-ith the provisions of sections 36 and 39 of the Civil Pro
ce~ure ·:Code.. The. rule },ad bfen framed nnder section 652, Civil Pro-· 
cedure Code, whiCh provides the~:t .any rule framed thereunde~ must be 
OQQSistent' with the._ Code. It. w·as held that the rule wa!? net i_n~onsist- - : 

. ent with sections 36 and, 39· I quote a ·portion of the judgment of .. 
Farren, C. J., not only as ~bowing that the .practice is not inconsist~nt 
with law, but a~ indicating the limitatiot~s under which it may be x:ea-

.- sonably applied:- · · · . · · · 
· ·"We must now consider whether the rule can stand l)!lVing re9ard to-sections• 

36 and 39 of the Code. Section 36 is an el)abling section and \Ol)litting n;fcr-· 
ence t'o authorized agents, with which we are -not now concerned) ·eriable.S . any ap

.p~ran!=e, applicatio_n or ·act w~ich. is required ~r authorized to be done by a ·party.· 

· · * 't. L • . R., 2o, Born., 293. I t I~ L. H., 22, Bc;>m., ~s~ 
,. . . . 
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to be done by a pleader tlnly :.ppointed to act in his behalf. Section 39 prov·'des 
that the appointment cf :t ,.reader to make or d~ any appearance, application or 
_act; shall be in writing- :111d filed in court. The result is that a pleader whose 
appointment is in writin;; :oud filed in court can .appeao· for his client, Just a s the 
client can do himself. We c:uult.t sec, as the Albhabad -High Court could not 
see, anything incousistcut with that enactment in ::i rnlc which at\thorizes a plesder 
(without ceasing to bt: rc:;ponsiblc to his client) to as!' another pleader to hold a 

.brief for hii11. This is what the rule docs by w:ty pf proviso to t-he section, • pro-
vided that a pl<;adcr m:ty :~ppoiut another i)ICadcr to appear jn his beh::~lf, and in 
such case the hca riug will proceed U!liCSS the <. ourt see reason to the · cont-rary.' 
The section regulates the 111odc in which a party must appoint a pleader. The 
nile provides how in certain ~ses the pleader so appointea may, with the leave of 
the . Court, tmnsact the business with which he is so entrusted. T-he ruie was 
passed to ia~ilitate the work "of the .Court, and to obviate the t:nnecessa:ry po~t
ponement -of cases, and is. one which has, we believe, work-ed w-ell. f:or ma•1y years 
it has been in existence without objection being made to it. As· to the objections 
now made to it by the -District judge, they refer more to its possible abuse th.'ln t-o 
its legality; with reference to them it must be remart,cd that the rule is merely 
permissive . with the lc,.ve of the Court. If a dicnt objected the C<Jurt would 
doubtless sec rea~on to the contrary, and s<> if it -considered tha t the rule was 
being:abused. [t w<ts certainly ne,·cr intended to allow e~j)erie_nced pleaders to 
transact their dicnt's business by the agency of inexperienced juniors, but only to 
avoid unnccesS<J.ry adjournments in ummpor-tant matter.;, when the pleader en- . 

. ..gaged by the party is temporar ily absent/' · 
lt has thus been authoritatively ruled -tJ.~at there is nothing inconsist

ent with the -proviskns bf the ~ivil Procedu·re .Code in wrmitting 
one advocate to hold the brief of another. Jf the practice were 
pr.ohibited in Upper Burma it wou~d · c<luse infinite inconvenience. 
The bar in Upper Burma is limited, and first-class advocates ;tre 

.s<;arcely to be .found -elsewhere than in Mandalay. They have to · 
aq::ept briefs to appt-ar in distant pla<:es, and I have· no d-oubt that 
they_have often to leave at so short a noti·ce as t<l ren~er it impossible 
to communicate with their clients, who may ~e Jiving any where in 
Upper Burma. What is to happen when these clients a.ppea~ on the 
days fixed for• their cases; are they to be left to 'fight their owo -cases 
"":ithout_ the; assistance of an advocat.e, or are the Courts {o he in
convenienced by the postponement of c~ses until the .proper advocate 
returns ? Or suppose an advocate is {'ngaged in one court while a 
case of his called in auother. Is his case to be dismissed or decid
ed ex-parte because he is not present himsclf;'"'as would be the nece5, 
sary consequence of his absenc.e if he is proG.\bited from inst.r.ucting 
auother advocate to ilCt for him or even · to move an adjournment {or 
him. Such a condition of iiffairs w_ould ·be intolerable and, I ventu.re to 
S!lY1 has never been . a~ted on in any judicial system. It has been ruiea · 
by my learned predecessor in M aung Lat v. M aung _Tok* _that 
it is not the ·practice of this court, ana should not be the practice of 
any. snbordinate court, to allow a(ivocates to expect cases to be -ad
jouriled as a . matter of course merely because they are unab-le to 

. attend, being engaged elsewhere, and that it is ordinarily the · duty of. 
a~. <j.dv;ocate to be present, or to make . suitable arrangements for the' 
conduct of the case. The on1y manner in which ·be can usuaHy do so 

"u: B. R., 1909, Power-of-attorney, pager. 

N .. N.< GHOSH,-· 
Ai'PL~"CANT. 
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N. N. Gsosa, is to transfer his brief to another advocate. Such has .uc<:u the 
· A:PPLICANT. practice in this court and in the ·courts in ~pper Burma si;lCC l lH.:y 

were fir~t constituted, and I am informed that it has also becu the 
invariable practice in Lower. Burma. It has been shown that it is uot 
inconsistent with the Civil Procedure Code, and that as regards the 
convenience of a:II concerned -judges, advocates and litigants - it is a 
necessary practice. As such, the practice should continue to !.> ~ per
mitted by all Courts in Upper Bu..rma, subject, of course, to the limita
tibns that may be ·ne_cessary to prevent its abuse. But for my own 
part I have seen no indicat ion ·that ti1e practice is abased in Upper 
Burm_a. 

I fi~d that the le:troed Judge of the Small Cause Cour"t exercised ·his 
·discretion unsoundly in rdusing to permit Mr. Ghosh to appear f<Jt· 
l)lr • . Dutta. . · 
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EBRAHIM MAHOMED.PATAtL (11¥ HISA'1'TORN£Y MuLu ABDUL RAHIM) 

'il. S.H. M. M. AIWNNCHELLUM CHETTY. 

Messr·s. Cowasjce fllltlllirjce- Cor I 
Appellant. 

Messrs. Lowis a11d Lutter-for Re
spondent. 

Power-of-attorney-Construcfioll of-Si:& f!enual princ(ples-l!,'ffect of fraud on the 
part of the persons thali11g with the age11.t. 

1/eltl,-that the principles applicable to the construction of ail po\\'ers-of·attorney 
are-
. (1) Language, however general in its form, where used in connection with a 

-p:uticul:tr subject-matter, will be .presumed to be used in !>ubordination to that· · 
matter, and is to l.x: construed :tn :l limited accordingly. 

'(2) Powers-of-attorney must be construed strictly, i.r., where an act. purpr.rting· 
to be done under a power-of-attorney is challenged as being in excess of the 
authority CtJil{erred by the power, it is nece.ssary to show that, on a fair construction. 
of the whole instrument, the authority in questio.n is to be found within the four 
~orners of the inst·rument, either in -expressed terms or ·by neces~ary implication. 

(:;) ~hen one is dealing with an agent, it is his duty -to ascertain the ext;ent of· 
the pO'ent's power. Where he knows that there is a power-of-attorney, he is liable 
for ig~orance of its.contents. · 

(4) If the act o1 the agent is by express terms or by necessary implication a-uthoriz•
ed in the P?Wer-of-.at~omey, it ~ill bind. the principals ;;s against persons d~aling with 
the agent an good fatth, notwJthst:mdmg that the agent may have acted fraudu·-

. lently. · 
{S) Where the power is giyen to an agent to sign promissory notes or to accept' 

· bills for a special .purpose, persons dealing with the agent must see that it is done-
onJy for that purpose. , • 

( 6) General powers are not to be c.onst·rued m such a way as to .g,iv.e a power of· 
borrowing, if that power is not expressly stated. 

References:-
7 Barnwell and CresSwell, 278. Appeal -court, Chancery Appeal. 
5 Moore's Indian Appeals, I. Cases .(1901), I79· 
I. L. R., 8 ~al., 934- ~- R. Chancery Division, 261 ·(1901). 
I. L: R., to Ca!., 901. L. R. 5, Q . . B, 42'2. 
Appeal Court, Chancery Appeal I. L. R., 8 Cal., 95'· 

Cases (x893), 170. ' 

THE respondent sued for principal and int'Ci'est on a promissory· 
note for Rs. 35,ooq. 'The promissory note is signed by Ismail Mahomed 
Patail thrice, . first for himself, second for his brother, the appellant,._ 
under a power-of-attorney, .and third for Fatima Bee, under a power-of
attorney. The suit was brought against Ismail Mahomed Patail ' 
appellant, and the . representatives of Fatima Bee, who is dead. 
Appellant is a student in Englarid1 and . before kaving this c9untry he · 
executed a .power·of-attorney in favour of his brother Ismail .MaLomed' . 
Patail. The latter has absconded, and it is not denied tbat in borrow- , 
ing the· money he committed a fraud on appellant. 

Appellant's defence, as disclosed in his written statement, is that 
the power-of-attorney gave no authority to Ismail Mahomed Patail to• 

·. 

Ci-oil Appeal!. 
No. s6 oj" 

Z902, 
July 7th. 
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Power-of-Attorn-ey. 

.... EBRAiuPM raise a Joan ,· that ap.pellant received none of the money, and 1 I l · 
mAHOMBD ATAIL I .1 M l d p .1 . l . . I . · Ia · · 

v. sma1 a 10me at:u, Ill executmg t 1e pro.mssory note tor 11m, act~;d 
S. R. M. M. fraudulently. . 

.AR-UNACBELLIJM The Additional District Judge gave clecree for the respondent on 
CBBTTY. . the ground that the ' p<;>wer-of-attorney authorized Ismail · Mahorn~:d 

Patail to sign promissory notes -for the appellant ; that. the respondent 
dealt in good faith with Ismail Mahomed Patail, an.d that, therefore, as 
regards the respondent, the· ~r.pellant is bound by the promissory 
note, r.otwithstandiog 'the fact that Ismail Mahbmed Patail betrayed 
his trust. 

The power-of-attorney · contains r9 clauses, and, put bridly, the 
powers given are-· 

(1) to manage the prin~·ipal's movable and immovaule pro{1.erty; 
(2} ·t-o let houses and land; 
(.J) to accept surrender of ]eases and make arrangeme~ts with 

tenants ; . 
{4) to rt-pair and ?uild -houses i. 
(5) to i.nsure houses .; . 
(6) to appoint agents and servants for the .managem'ent of the 

property and to ·pay their' wages; 
(7) to collect income,· rents an.d dividends; · 
(8) to :sell property, including liovernment promissory notes ; 
(9) to invest all q:~onie:. in the purchase of immovable property 

·in Rangoon or of shares of bazaar companies in Haugooo ; . 
(Then come? the clause on which the respondent relies· and which I 

-quote in hill.) . . . · . 
(xo) to operate on my account with the Bank of Bengal, Rano-~on, 

and ·· to sign, endorse auJ negotiate all hundis, ch:ques, 
drafts, bills and other mercantile documents ; · 

(1 1) for any of the ab9ve pcrposes to sign agreements, leases, · 
conveyances and other documents; . · 

(12) to register deeds; · · 
{13) to act in proceedingS before the Registrar of Town Lands; 
(l4) to -sue atrd defend snits·; . . . 
( •S) to compromise suits and submit to arbitration; 
(16) to deal with 'insolvent debtors; 
(.z 7)' to ·appoint-advocates.; . 
(r8) to verifj P.~aiills an'd to sign documen~s; 
(19) to appoint substitutes.. . . . _ . . 

Respondent co:n.tends that clause. (I?} gtves ~o.wer t(J ~rgn pror:grs- . 
-sory notes and .. therefore to borrow mpney at large_. whtle app~lla'n~ . 
asserts th;t the words •• to sigri, ~ndors'e and n~gotiate . all . 'hundisj 

-;c~eques, _ .drafi·s; ?i.lfs ~n~~t-heJ; m'e.rca~til~ do~uq~e~ts~mus,t · ~-e'-Jon- ', 
-strue'd as -su bordmate to the first Vl>ords ofthe cl_ause 11 to operat~ on.,iriy 
.account with · the B~rik of· Berigal, .Raqg<?on," and as. sul?·ordinate 'to 
the general object of ~h~ power, whicb 'is sim~l~ to. Faria~~- the ' pr~~: . 
ci_pai's. property, and tliat they do I:~Ot authonze he . age'nt .to rats!! 
loans: · . · 

.· 
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Power-of-Attorney. 

. There are three princii•les. applicable to the circu:mtance of this EJ?RAHIM 

·. -·· --case which admitted!) apply to the construction of all powers-of- MAHOMBD PATAIL 

· .attorne~: : ( 1 )_ language,_ however. general in it~ form, when used in s. R. M. M. 
connectiOn wtth a particular stibjeot~matter, w1ll be presumed to be ARu~Acs.BttUM 
used in ·subordination to that matter and is to be construed and · CH&TTY. 

:limited accordingly ; (2} power:;-of-,attorney must be construed strictly, 
. .i.e., where an acl purporting to be done under a power-d-attorney is 
-challenged as being in excess o[ the authority conferred by tioe power, 
·it is uccessar)' to sho1v that, ou a fair constructiou of the whole instru.:. 
meut, the authority in queslion is to be found within the four corners 

-of the -instrument either in express terms or by necessary implication; 
.and· (3)-.when one is dealing with an ageut, it is his duty to asccrtain 
.the extent of tbe ·agent's power. Where he know:> that there is a 
_power-of-attorney he is liable for ignorance of its contents. . 

The following cases have b-=en quoted and discussed as having a 
b~~ing on the present c~se. . ·' . 

Attwood v. Mumzz"ngs. * This case gives onl;r the assistance of 
·enunciating tbe g.:neral principles stated above. 

Bank ol Bengal v. Macleod. t The p:Jy~e of prOII)issory notes of 
tht: East lndifl. Company, by a power~o£-attorney authorized his 

.agent at. Calcutta to tc sell, endorse, and assign" the notes. The notes 
··were transferable by endo:-sement payable to bearer. The agent bor
-rowed money from the Bank of Bengal, and, in fraud of his principal, 
-endors:::d the notes · as attorney . for the principal and deposit~d them 
with the ·Bank as collateral security; at the same time authorizing. the 
.Bank in default of. payment to sell the notes and recoup themselves. 

The agent became insolvent··and made ddault, and the Bank sold 
·the notes. It was · held that · the endorsement of the notes by the 

.• agent o£-the payee to the-Bank was within the scope of the authority 
given to -him by the power-of-attorney, and that the payee could not 

· .recover in ·detinue ae-ainst the Bank. 
Utatsort v. Jonm/njoy Coondoo.t This is a case somewhat similar 

. ··to-the last. The' agent :cted in fraud of the principal. The power
. of-~ttorney gave authority to rc negotiate, make sale, dispo~e of, assign 
.and transf-er" certain Government securities st:mding-in tlie plaintiff"s 
name. Tne''agent pledged_ the•secu_rities for anadvance of Rs. xg,ooo,· 

.and at the ·~ame ·time·, as· att_orne_y for the plain-tiff, executed a · promis~ 
:sciry notcHor the· a!pount of the loan In a suit to recov~r the Govern
ment S~Curities, 'it W<fS he}~· that· the power-of-attorney gave 00 

.author-iti to ple·ge,· and that the -plaintiff was' ent-itled ·to a d~cree. 
The 'case ·-w~s -:disringo:ishe~ ·fro~ the · Ha11k oj Bengal v. Macleod; 

·· inasmuch as- the· po-wer•of-attorney d·id ·not ·contain in ·express words 
. power to endorse:· . 

Bryan't, Pin!Jz's-nnd Bryant, Lz'mited·v. La B'anqu~ ·du PeuplC:§
. The· powet-of-attorney -~uthorized the··age·nt· to enter into contracts or' 

* 7, Barnwell. and Cresswell, i78. ·1 t 5, Moores's Indian Appeals, r ~ · .. 
t l. L. R,-~ Cal.,-934,-and tbePrivy Council appeal in the same .. case, I. L.R: .· 

.io Cal., got.- · . § 1893 A.. C., 170; · · 
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EBRAHIM . engagements for tine~ !:-pecified purposes: (t). the purchase or sale of 
AfABOMBD PAT~xt goods, (2) the cha.rtering of vessels, and {3) the employrnept of agent~ 

S R vM M and serv.ants, and, as !ocidental thereto or consequ~ntial thereon, to do· 
AR~N;CB~LL~ certain specified acts and oth(!r acts of the same kmd as those sp~~~i~ 

CHETTY. M fied. Among these was included the power to endorse bills, but not 
the pqwe~ to borrow money. The agent jn fraud of the company 
borrowed money from the Sank, and, as collateral security, depo.sited. 
promissory l10tes drawn by a thir-d party in favour of the company, and 
endorsed per procuratZ:on by the .agent . . ·Before they became due the 
company .gave notice to the bank disClaiming lial?ility; 'In an action 
by the Bank decision was given in favour of the company on .the 
gr<>und that, if_ the instrument be .read fairly, it d_oes no.t authorize the· 
agent to h?rr6w money on behalf of -the company. · 

Bryant, Powis and Bryan.t,-Lim£ted, v. Quebec Ban_/l.*-Ti1is -case 
is concerned with the. sa:me -power~O'f·attorney. The action was 
brouaht upon two bills of exchange. endorsed in the. riam~ of the com
'pantby th~. agen't pqr.fra~u,-n.tz'on, .and discounted. by the Bank in the 
ordinary .course of bus1ness. The CO!Dpany was held to be liab{e ou· 
the ·ground that -the ·power-o'f·attomcy gave the :~.g.ent ~uthority to 
endor~e bills, and that abuse of auth'or-ity and bettay;l! ·of tr1,1st by the 
agent ~annnol -aft'ect bona fide holders for v<:lu~ of negot!able instru
ments end-orsed by -!.·he agent appa·L·entiy m aocord;~n<·e , with his. 
~~~ . .· .. 

·Jacobs v. Morr£s~t-Hec.e also .. the agent a:cted fraudulently. The ·. 
plaintiff gave 'to the agent a power-of-attorney to ·buy .goods for him. 
in-connection with his business either for .casb or on credit and ((where: ' 
nect:>ssary in connec.tion · with ·any purchases made on my behalf as · 
aforesaid or in connection with my said busin.ess," to make, draw,. 
sign, accept or endorse any bills .of exchange or· promissory notes. 
The agent purchased from the. defendant cigars to the value of 
£x,o7o, in paymeut of .which he gave bills of exchange ·accepted by . 

, him . for the plaintiff. The agent also·. borroV:·ed £4,ooo from the 
defendant purporting to act . on . behalf of the pll!~ntiff, and. accep~ed 
bills . of . exchang'e to that amount in his own nam~ per pro the· 
plaintiff. The action was for an injunction to restrain the defendant 
fr.oql oeg<;>.tiatir.g.the bills for £,r,o7o and £41?0?· It w~ held on the· 
con~truct10n of:tbe povye·r·o1-attot:ney th~t plamt1ff was ha.ble for the 
bills of exchange for .£1,076 give.n ·ip . payment of -goods, .but not for: 
the -hiiHor .£4,ooo given in ·order ·to r~1ise_ a. loan. . : . 
· The ,gist of these cases may be stated briefly as. follows : In · Bank: 
oj Bengal v. Macleod tpe act of: _th: agent was within -the scope of 
the po.wer-of·attorney, and therefore 1t could not be held to depend on. 
the purpose for which the a.gent _performed the act. In Watson v. 
Jonmenjoy Coo'ndoo the act of the agent· ":as ~ot within th~ scope ~f 
hi~ authority, arid was therefore held ~o be 1nvahd: In Brya?Zt, Powts· 
and Bryant v. La Banque du Peup!e the act of the agent m endor
sing the notes Waj;. withi~ his authority, but h~.had no authority t<> 

· *1893 A. C., i 1: tx9<h L. R. Chanc~ry Division, 261. 
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borr(lw, and the Bank was not enti.tled to hold the,not~s a!! secmity for ·; EiiRAHif!l 
a loa.n . . The agent's action was therefore h~ld to be ·invalid. In MAH9MBP ~;ATAIL 
Bryant, Powis atzd Bryant v. Quebec Bank the .power-of-attorney ·s R ·~ M 
authorized the agent to endorse the notes and discount them, and his AR~N-~CHBLX.QM 
act was held to be vat:d. In Jacobs v. Mords there was au-thority to · CH·B~T.y, 
give bills for a particular purpose. In the case where they were given 
for that purpose the agent's act was held to be. valid.. . But in the 
case in which they were gi \-'en for another purpose it · w;ts held to .be 
invalid. Mor~over, through.out these cases there· runs the ,.. underlying 
priuc•pl~ that general powers will no~ be construed in . such ·a way as 
to ·giv.e a . power 6f . borrow.ing, if it is n!>t e.XpcessJy ·s-tated. ~nd 
ind.eed in Jacobs v. Morris I find ·this enunciat-ed by Farwell, .']., as a 

~general principle, on the authority of Harper ,v: l;odsetl,. * · 1 ltave 
re'feir.ed to this case and I Hlin~ that the .learned juqge has .given a 
wrong ·r.efer-eu(le, buf I have no doubt that the prindple enunciated 
by him is corr:ect . · 

From these cases, in addition to the three general principles already 
o'>ta·ted as applicable to the c9nstru-ction ·of. pow~rs of · at-torn.ey, 'three 
further principles· may be deduced, vt'.z.- . . 

{4) .. :If the act of the :igent is by express tetms or by ~ssary 
im'plicatio!l auth.orized. in. the p·o¥.-er-of-attorney, it. will bind the princi

···pal as ·against persons dealing with the agent in .good faith, notwith-
standing 'that the agent may have acted fraudulently. . . · 

{5) Where · .power. is .given to an ag.ent .to sign p!:Omissory no~e~ or 
accept :bi!ls for a special purpose, persons -dealing with the agent must 
se~ that it is done only for .that .purpose. : . · 

(6) -General powers are not to be -co~strued in s11cb a way-as to 
giv.e a power of borrowing, if that powec .is not -e~ressly stated. 

I will now endeavour t~. apply t·bese principles to the 'pres-ent ·ca~~ 
To begin with, it m~y be noted that the question di~cus5ed. in the 
judgment, as to whether respondent saw the power of attorney, is qaite . 
irrelevant. He is bound equally whether he saw.it or not. This· is
the third principle enunicated above. The clause. OQ which the 
respondent ,relies as the authority for signing .the. promissory note is 
clause 10. If this clause be omitted, there is not a single ~lause in the 
whole document that-can bear any construction e~cept tbat the age.l,lt 
was appointed merely for the pu-rpose of managing the· estate o{ the 
principal. And with .regard to· tile. income of ·the estate he ·is bound 
down tO' safe ··investll?ents, the· only · ones allowed being ip:~movable 
property and shares of -bazaar companies in Ran.goon. He . i·s allow-ed 
to sell property. as no doubt would be absolutely · necessary 10 tbe-,Iong: 
absence of tile principal,. but he bas no. ·power to buy property wi~h 
the exception . of the investments mentioned abQve, and those only 
with the income of the estate. In fact the.-tenor o£ the. whole dbcu
ment is to give the ~gent powers to manage the property as a pr.ud~1_1t · 
trustee· would do, and to invest· the i~c·ome · in a safe and uospec~Jp.· 

' tive manner. Clause 10 g~ves power '' to ·o.pe·rate on my account w.ith 

* L. R.,:5 .Q. B., 42~. 
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P~wer-or~Atto~ey .• 

~ ~i EBRARU.t . the·Bank of Bengal, Rangoo1.1~ and to sign, indorse and negotiate all 
~ABO~ED PATAtL hundis, ch~ques, drafts, bills and other mercantile documents." . 

· s R M M . There has heen-.some discussion. as to · the meaning of the timn 
AR~NA~a~LL~M · " operate with tlie: bank.": In my opinion the only meaning· that can 

CauTY. be a._sjgn~d to ifis t.o carry . on the ordinary incidents · o{ a banking 
~c<;ount. It i~ contended for respondent that it has !l- wider meanina; 
and that it autho.ri~es the agent t) enter into speculations in. which ·he 

· would .be. financed by the Bank. If this meaning be accepted, it 
appears to me that it makes the case all the stronget· for the appellant, 
for,. if tbe power expressly auth~rizes as between the .principal and 
·agent the raising of loans ·f~om a particular bank, it by implication 

· prohibits the raising of l<;>ans el~ewpere, and .the words "·sign; <'ndorse, 
~nd nesotiate .an hundis,. cheques. drafts, bills and other mercantile 
documents •• .which in thell)selves are applicable to· transactions with the · 
bank, cannot b~ helq to give a po'Y~r t? · ~o. past tl~e bank .and ~aise; 
lo.ans by thE-se mstruments at larg'!'l. fh1s 1s the fi·rst of o11r s1x pnnci
ples, But I can see no reason for straining. the .P~rase " operate with 
the bank" by itnporting into it l!-"Y powers of speculat~on, an·d I think 
that ther~ .can be ~o. doubt that i~ ~imply. means ~<> keep a. b~nking 
account for the .prtnc.tpal, and ~bat tt 1s conststent wtth and ·stmdar to 
all the 9tber prudent powers given in the document. Accepting this 
·interpretation, is it to be assum"d that . in a docu.ment of nineteen 
clausesi eighteen and a half of whic~ bind the agent by the m~st 
cautious and judicious powers for the management ·of the .estate,. the 
words ••·sigri, endorse, and negotiate all hundis, cheques, drafts, bills 
and. other mercantile· documents" in the remaining baH clause are to 
i·ender nugatory the precautions elaborated io the rest of the docu
ment, and enable the agent to dissipate the whole estate by .a stroke 
of. his pen, as be. has prohably doue ·in the present ca,se. That would 
in my opinion, be a most unfair, and,· in view of the rest of the docu~ 

· ment, an.· impossible construction ·Of the clause. The words ·are in 
themselves interp~etable as authorizing tra.nsactions necessary in deal
ing with tb~ management of an estate,. and for that purpose keeping a · 
banking account, and ·it appears to me 1hat, ·on a fair constructioa of 
the power-of-attorney, they cannot be h~ld to authori·ze the ~igning of 
promissory notes for the purpose of ra,ismg loans . . The wor~s in. ques· 
tio~· do not give powers· at large but powers to carry into. effect the 
·declared purposes of the power-.o£ attornr y, and· following '.Ttl.cobs v. 
' Morris and the second, f,fth ·and s.ixth· princi~les enunciated above, 
the appellant cannot be held ·to be hable on the pr~missory note. 

·Th~se reasons !\lone would he sufllcient for a decision. But ·as 
Tegards the greater part of the an-ouot sued for, the . present case ·also c 

re~ts on a br.o<~der ground. In air the cases quoted the ·good faith of 
tbe pers'>n dealing. with the fraudulent agent has been assumed. But 
if that person wen~ also a party to the fraud, tber::e can be no doubt· as 
to what th~ ~esulf woul9 be. It was e~P.ressed by Garth, C. J., i!l a 
case quoted .above, W ~tson v. 'Jonme.nJO)' ·Coond~o:* In. that . case it 

• I. L. R, 8. C~l., 951. 
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Power-of-Attorney . 

.was. not held eveotuall11 that there was a fw~d on the part of theM E•~BJPM . 
t.' b h fi } d • · i. d ABOMaD A'J!AUo ,defendant, and, a:s has ueen shown a ove, t e na ecJsJOn was vase . "' 

.on ariothe~ ground. But Garth, C. J., haq that opinion and h:e held s. R. M. M. 
t·hat the plaintiff had a right t .l unrip the whole transaction. Jn the AauNACBJU.t.U!I' 
present case, in the arguments in appeal, the good faith of the respond· CB&T"''Y.. 

,.ent was impeached, and in reL>Iy it wa..; contended for respondent 
that if fraud be alleged it should hav~ ·. ~e11 pleaded as a defence 

_in the written statement. But to this t~:?·i¢: is a complete answer on 
tface of the recqrd,. thongh it .is but fair .fq;.~~y that it was left for ·me 
to dfscover, and was not indicated i?Y the. fe~:i't_ned advocate for appe'r. 

)ant. · I also obs.::rve, strangely enough, 'fraud on the part of the 
,respond~nt is not m '!ntioned in the mern.orandum of api)eal. rn the 
plaint the respondent did not disclose the nature of the transaction. 

' He merely alleged th:.tt there was a prolllissory note unsatisfied. 
·When the \vrittcn statement ,was filed appellant had no means, so far 
, as the record shows, of knc)\ving that there had been fraud on the pari: 
.. of resl)ondent. It was not till the respondent himself stepped into 
.the witness-box and in cross-examination revealed the whole transac• 
'tion that the knowledge of his fraud arose. Then it appeared that it 
was not a simple case or borrowing Rs 35,ooo and giving a promis-

:sory · note· for. it. On 5th December r.899 the agent boqowed 
Rs. s,ooo r rom responrlent on his own account and O!l his own . 

. ~ignature. Similarly, on 5th February rgoo h~ borrowed another sum· 
.. of Rs. 1 5,oou. He wanted more money a:nd respondent said that he 
·.could not have more without security. Then the promissory note in · 
.this suit ·was executed. Though it was for Rs. 35,ooo only Rs. rs,ooo 
(or rather Rs. 1417oo, for something was deducted for interest on the 

. former loans) was paid. But the previous private debts of the agent, 
Rs. s,ooo and Rs. r s.ooo, w~re cancelled. So what the respondent 

_.really did was to lt:nd Rs. 14,7oo nominally to the appellant and to 
take !l note rendering him responsible for Rs. 35,ooo. Was this an 
hooe~t'transaction on the part of respondent, or was it a fraud perpe

~ trated on appellant hy both the agent and . respond~nt? The learm:d 
Additionaf District Judge exonerates the respondent on the ground 

,that he was only looking after his own interests. The Slffi(~ · may be' 
. said of any fraud. I ~annot regard the transaction in this light. I 
: think that there can be no doubt that ·it was ~fraud on the part of both 
.and that at least as regards the money not actually paid" on the note, 
.namely; Rs. ~o,3oo, the transaction is a nullity from beginning to end. 

On these gro':!nds .1 hold that, on the construction of the pqwer-of
_.attorney, the promissory note is void t"n toto as against appellant, and 
on the broader ground of the bad faith of the respondent it is void to 

:!the extent ·of Rs.- 20,300. 
The decree of the District Court so far as it concerns appellant is 

,.set aside, and the original suit. as agai.nst him ts dismissed with all 
.<CO~ts. 
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P;obate and Administration. 

B(forc H. Adatizs·Otz, Esq ... 

(!'JA 6HN G~ING: 
I, ."vtAUNG YAN AUNG. 

MA IIMY.lN MA THAIK: . ~.fAUNG PO KIN } v. ~~ MAUNG THA DUN ZAN. 
I MA Cl'IU ON. . 
LMAUNG SHWE LE: 

Mr. C. G~ S. Pi/lay-for appellants. I Mr. S. tlfukerjre-for respondents. 
N' eld-tliat · ~then· letters of administration h:we been obtAined to the estate o( an 

\o!estate, :1 co-1-:eir cannot sue the administrnto·r for .partition of the estate, but 
must prosecute his claim iu the manner provided bv the Probate and Administra-
tion Act. · 

ON· 1 tth May J9or the Grst rcspoa:Jc~lt obtained letters of 
-administration to tlu: estate o( the deceased ~1a S~n. On 31st August 
i:901 the Appellants, alleging that they and first respondent were 
-~c·~~i~s of Ma S~, ~r?ught a ~uit aga}n!;t t~e fir~t ~csp:ond~~t' .. t;lte 
admm1str~tor, for partition of the estate of Ma S&n. Tlle Subdtvtstcmal 
Judge dismissed the suit as prematu.re, holding that section r 17,- Pro
bate and Administration Act, which provides that an ex_ecutoi -is .not 
bound to pay a legacy until the expiration of one year .(rom· the testa
tor's deatb, r.ead with . sections 77 and 9S, ap~H·es also to a·n adminis~ 
trator. The District Judge confirmed the -dccisi()n1 also holding: that 
section 117 applied. There were other grounds given· by both Cou.rts 
for dismissing the suit, the chief being tQ.~··,~be· suit"· was not:- p.lOP.~~ly 
lramed a_s a partition suit, but it is ilOn~t~~~r,y·· io discu~s them· here. 
Jn second appeal it is urged that ~ec~i"OJj~',I ~ 7 ·is n·ot appli~a:ble, and 
that the Lqwcr Courts erred in holding that- ari · adf!~inistrator coUld 
.not be sued within one year from the date of tak"ing out letters of" ad
cm!~j~tratio~ for a share in the ~state of· a deceased intestate. 

The·grdunds OJ?- which the L~wer Court's decided~ the til$~, and tne 
ar~~ents in set"Olfcl, app"e3l, . show a stra~~.e • ~i~c§~~eP,t~on Of the 
pnnc1ples· an :I s~ope of the Probate and Admtmstrahon Act. 

·Section 117 applies. to the payment of a legacy by an e·xeeut~r~ ·a~d 
though by section 148 it applies also to an administrator with the will 
annexeq, it has n'> application whatever to the administrator of the 
estate of an intestate. . ... .. . . . 

The administrator of a deceased person is his legal representative 
J.or all purposes, and all the property of the deceased person ves~ in 
.Pim as such (section 4). His powers and liabilities are define<;\ in sec~ 
tions 88 and 8g. He may sue in all causes of action that survive the 
deceased, and he may be s.ued in all causes of action that existed 
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Mi HMYIN' against.the deceased at the time of his dec~ase, except ccn:tiu p1.:rson-· 
· fl. . .· al actions which ar-e expressly excluded 1 hese .provision.s, it. will h.; 

:ft{A .~HN GAING. observ:~d, do not r-ender .an adqtinistrator tiabh~ .. to·be sued for part ilion 
of the estate of·tb~· tkeeased, for as no ~arr can be sued for par.litivtt' 
·of. his own estate, this catjse of actio~ ,dia .not exist against lll(: de-· 
ceased. · .The inan!,l_er ~n · w~ich a ·co-heir to an estate can p:os·x:utc his 
daims is prov.£ded_·.later on. After obtaining letters· of admiuistratiou· 
ai) administrator's duty ·is to. exhibit in ·court within six. montb au iu-

. ventory ·.of : th( pr~perty ·. and. the debts and the . Cl:'ed its- (sectiO!I gS). 
He must coliect tl:e· p_rQperty of ·the deceased. a_od the d~t:bts due to· 
·him with -jeasonab1e .diirgence ·(section too). He must give requisite· 
notice for cr·editors and otht>rs to send iu their claims· against the es-· 
·bte of the .deceased ~sect.~r;m 13~)· . In disposing of the elTrcts h~= 
mus~ first pay the·iunera-1- a·nd death-Led chargl's (section 101 ). Next 
.be may ded_ud tb!=: e~n:ses · it~urr-ed ju ob~aiuiug letters of ad!Jlinis
tntion .(section 102'). Next'lte m~,~st pay certain wages due lor s~
vires (section . ~o.J). ~.e>..t he must. pay U:e other ci~bts of· the de
ceased ·.accord~ng to their -res~tive priorities . .{sectioo 103). Next he 
mtis~ ~istr.ibute the balance· of the assets in disd:~ar::ge of !awful' ·claims 
{sectiqn . I39)- . And tinally he must exhibit in {:ourt withi'n one y('ar 
a_n account o{ .the est9-te sb~win,g the -assets that have co'me into .his 
nailds,· a£!d the mannec in~·i1ith he ·has dispose,d of them (seCtion g8). 

· S.o long-as ~n . administrator pe~forms t~se duties properly, a per
:Soa claiming as hdr-t9 .th~ estate: can . do nothing more .than merely 
·present his claim to the adm'inistra~or, liki! other creditors and· claim
ants. But aft.er the distribution. has been. made, .if dissatisF.ed, h~ may 

. follow th~ assets '·in the. banCis of a~y person' who' rna)' ha.ve recei\·ed 
them (rection .. i39). . And .if 't.he administntoJ:'. fails to perform his 
duties, as for· inlitanc e, if.~ omits .to exhibit ari inventory, or exhibits ·a 
false invent~ry, an heir as a . person intere~tccl may-invoke the .ii:tt.er·· 

. v~ntioq of the Court (s~tion so), .and where an .ad.minist£ator has: 
··misapplied. ~he estate,. ?r subjec.tea it to.loss or damag~ he may be: 
made pe.rsc;>nally responstble (sect10ns .I4.6, 14·7). .. .. · . .. .· 

The appellants . i~s~ead ·.of :follow·ing' thi.s pr~edure have broug~t 
a s:~it'for par:tition against the .'admi~istrator$ .thne m'onths after the 

: . iss.ue.of letters'd administration. Such a suit as ·r have akeady indi
cated does _not li~, .and it is bad ab l~tt#fo, TI~,C appcaH~ 'dismis~e& 
with costs. . .. '· . · 
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Probate and : Administration. 
Rifo,•c If. Adamson, Erq., I.C.S. 

MA VA BVAING A~n MAUNG HMU v. MA Ml'N HLA!NG. 
Mr.'}. N. Basu-for nppcll:mts. I Mr. C. G. S. Pillay-for respondent. 

., 3 

A suit for partition w;ts brvught against the administrator and othe;r heirs five 
months after the is'~"" uf letters of administr<tlion. l'he administrator admitted 
that the property had uccn lin:~lly di\ ided between himself and other heirs. 

Held,-that it was a suit following the property in the possession of persons to 
whom i.t had Lt~:n di$lrilmtcd by !the administrator, and that the fa~t .that only 
·five ·m··nlhs h:t<l cbpsc<l ~im:c the is.~ue of letters of administration did .not invali
date the ;;uit. 

The cst<~lc c<onsistcd of certain defined property, and of interests in other undi· _ 
vidcd property· \1;hich tltc aariiiriistrator had apportioned without actual division of . 
t hat property. 

H eld;-·t.hat the-suit could proceed withou.t jo:ning the other co sharers of tfte un
d ivided pt:opertv as parties, out that so far as the undivided property was con
cerned, the d(ciee should have merely ~pecifieCI t'he share to which plaintiff was 
entitled <tf the deceased's interest in the undivided property. and should not have 
defined the e."tenl of t~e dccea.,ed's interest$, that being "question which should 
have been ldl Cor future determination between the plaintifi and the other co~ 
sharers of the undivided property. · 

Ref ercuces :-

U. B. 1<., 1.902;Prcbate and Administration, page 1, 
U. B. R., I90Z,.Buddhist ~w-Gift, page t. 

. THI~ i~ ·a sui~ for .partition of the estate of the d t:ceased Tun E. 
The plai.ntiff-respon.dent is Tun E's widow. The defendants-appel
lants are Tun E's children by a former wife. There was a third de· 
fendant, a grandson of Tun E by the former wife, .who is not -a party 
to the appeal. . 

Appellant Maung 1-J:mu obtained letters of adminislrati >n to the estate 
of Tun E. ~nd ·the suil w~ brought five. months after the letters of 
administrat;on issued . . Obje<:tion '\\·as raised in the Subdivisional <:;ourt, 
not in the .written statement, but' ·at a later ht.>aring, that the suit was 
bad as having been brought before the estate had been fully adminis· 
tered. The .same . .obJ ection wasr;lis.:d in the District Court in ap_peal. 
Neither of the !.ower Courts have dealt properly with this objectiop. 
The Subdivisional Judge dismissed the objeclion on the ground that 
the ~dministrator had shown animus against the plaintiff, and that she 
would .not be likely to gt't her ri)tts from the administrator. The 
District. J~dge held that a ~uit for p artitiou could be brought against the 
administrator Q.~ring the pendt'ncy of administration. The que'~tion 
bas been £-uUy di~<:ussed in Civil Second Appeal No. 19 of 1902 *of this- . · 
Court, '~here it Wa!! l:idd that such a suit could not be broagbt until the 
administr~tiqn. of the estate had been brought to a conclusion. But the 
present case may be distinguished from .the one qu(!ted. The written 
statement of the appellant Maung Hmu, who wa!! the administrator,. 
the schequle filed by him, wNch shows what ha,s been doqe wi,th ea(h 
it~m of the property, and bjs deposition show that in fact· the adminis
tration of the .. estate has be«;n conclude.d, and that the tit.te to eadi . . . . . . 

* u. B. R:, 19~:z, P~obate and Administratiot;~, page t.:· · .. 

· .. 
Civil Secotc4. 

Appeal 
No.71 of 

l90Z. 
July 14thi 

!90:4, 
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-M.A YA~ BYAING item of .the property h.l:!-S been deter~i!led. I 'th:~refore hol<l _l.his ~"i.t 
MA MIN.,.HLAING. to be one, n,ot agai~s'fthe ad'n:inistr~tor, but following the propp·1 y i 11 

.·. . · the p:>s5ession. <:f pei:so:ns ,who .h.a-v:e ·oqtained it frqm the <Ld·ruini:;_tr:Lic.ll·, 
.. · ·· ·· · ... . such peisons jnduqiog, of.c:ourse,. the a;dmin.istra·or himse If': The c!>lat.c 

· · having~bee·n ·{ully.administered th~re. is ~o valid '()bjedioo to the suit. 
·· The Subdivisional. Judge £0~nd -that the e='tate consisted of certain 

.. ,. :i~~rf!Hjf'-atet property, an~r. ce~"t_ain items of. ·hnt'tpazoit property, :1111.1 
.gay·~· r:e:spondent a ~ecr:ee. J.or: certain shar~~- of eaeh.. · I~) 3;pp_eal the 
-Distrid Judge ·concurrc>d with,the Subdivisional Judge iQ the . fi.nq~ugs 
liS .to ·.:vvhat portions .. were atet and hn£tpazon, . ·respective!)· •. ·but .he 
·modified· the decree so fat .as 'it concerned the ·shares of eacb' kind of 
property.· Appellant · Ma~ng f!mu had alleged a gif-t.of the whole 
property to him by Tun -~ pefor:e_ his death, and Loth 'Courts found that 

·the gift wa:s . I:}Ot prov~d. Objections were raised to non~joinder o.f 
parties;. W.hich wer.e ov~r-rule~· ~y b.o~h ·Courts. . . . 
·: .'(b~ gi.ounas urged- in sr.cond- app.eal.. in a:ld-ition to the o.n~ r~gi:!-rd
tog admi1;1ist:ra·ion, w"hich I have already discusse~, ar:e_:_ .. : ·· ·;, · . : 

.(r) Tha't the suit is bad owing to . n~n-joincler of parties' \~ho 
· had in~crests in 1"-Mbt"n, $1:lmonkan, and.Tb7i1•£n ·Iands. 

{2) Th~t'the.Cou~ts sn·ould 'have ·held th·at _the gi~t w~s: proved, 
and that. when the donee w~s already in .poss~ssion, ~ny 

·'further formal delivery ·.of :possession. was unnecessary to 
, -co~plete the gift. 

·{3)'- That the·Courts wer-e· WI~I.lg ia .holdi~g·that there wa:s a:ny 
. · . ltni't(l.a.zon property; _ . · ' . · · . 

As regar-ds the ·fi.rst gr·outid it appeared that Tun .E ftad 'ct'rtain 
'4e1ined p~~p¢y of. his· own . . and~ th~t i? addi_ti~n· he ·~ad rights in. 
Qther tind1vrde-:J property:·. -T-he ob)ectton·JS that-the co-sharers in this 
"!t:i~iv.id'ed property we.re not add~d ;;~s parties. :Some of these co
shar.e'rs have. ·.been: examined, an-d there does· not appe~r .to· be a·ny 
·.douBt a~: to th~ e~tent of T'!n ~s rights ·in• the· undiyi.<fl?rl'.·pro[>erty. 
But- thetr admJsstons cannot bmd the co-sharers, who we~e . not. ex

·~mined:, and,_tbere can· ~e 0'()' doubt ' that .the· Courts were wr{!~g- in 
defining. the extent. cif Tun· E£s rights. in· ··til~:- un:dlvided property i'n a 
suit in· which all th:e- cQ•hei'rs. ·of tll'at' property wer-e· not parties~ But 

, it d?-~S . O«;lf fo-JfoW. fh-at tl:ie present suit' is b~d · 01\ ing to' non-joinder. of · 
, th~s~ part-ies. These .parties had n.o concern in, 1'un· E;'s esta~' ~d· 
-could' l.!_otproperly)Jejoint'·d'· i'o ~liis suit. VV:here the Courts· .. erred WaS 

·}0. ·d~ll!Jing ·~h~ 'ex't~nt of T~ E.'.s rights .in the undivided pro·p~rty. ·. · 
· ·, .Tft.ere '!as no- net;:e_ssi~Y. tor doing so for the.P.urposes of ~his:sujt. . To · 
ta_~e ·a cpncrete ·instance, the · Courts . instead of findin·g- tlTat' ~wo

<t:f!j~~s~ ~'f;, ?'4i§f':r~· \vas _Tan ·E's· in·~·ere.s:t i~ t~·at prop~rtj an-d):J:i~t·· : • 
<pl~~ntdf' ·was .enhtled :to .. on~<-:fo~rt~ of ·t~o-thu·ds of Tlzz/)nrJe; sllqul'd · 

.-·m.v~ifm~plv""(olil'id' a rrd""iJ~reia·~t~at'plaiWti Wwas ent'itleaco· one· f~u rdi-
A,f .!~~:F;~~· i_ntet~t in· !,}i/o(it_(e.; ~~-~v~~,g tile exten-t' <!f fH~· interest. t~~~:e · 
·~e~~!~~'!'¢i! -~~b~qpentt.)." by ·arrang~me-nt pr· otherw1se ·bet."!·e~n· plaJ:n-
tilf an-d tile -otbec c.o~htm:s.of: Tkz.IJi'n.le.: · · · . ., ~ . ~-.- ,.. - ~ ,; . . .. . .. . .. . . .. 
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·-· The· second ground of :tppt•al, namely, the gift, may be disposed .of-in M:A YA BYAlNG 

·.a fe w words. l\ppt:llanl Maung Hmu aUeges that the ·gift was mad~ MA MxN"'·HLAiNG 
twiq:, nr~t hefore Tnn E's marriage with respondent, ana second be- ' • 
fore his death. Tl11~ ·•·vidence regarding it is m.eagre and conflicting. 
It is shown that <tfl•.- r the date of the first gi"ft Tun E continued to re-
<ei re rents from :-:on•<: of the lands. There was no mutation of names in 
the revenue r<i{istcrs after. the first g ift, notwithstanding the fact that 

· Maung Hmu was l.lw tlwgyi. In applying- for letters of adminis~ration 
·Maung- H nHr cnt c·r.•d the property in his Jis t as _that of . his .father Tun 
E. Thes~.: fad s arc ir\.Consistent with the 6-rst gift, and as regards the 
-second, even if the£e were any proo·f of it, which there is not, i_t has 

· been ruled by this Court* that a death-bed gift to one heir to the 
.exclusi-on of other -heirs is invalid. 

The third groun1 of-appeal may also. be disposed· of briefly . 
. There is a concur£ent1inding by the lower Courts as to the.extent of. 

the hnitpn..zon prop.erty. The District Judge has -considet-e.d the 
.qur.stion alld has recorder! his reasons for a-cceptin-g the 1lnding of the 
Suhdivisional judge ancl he adds that the point .was not pres~t:d on 
.appeal. Unrkr these ckcumstances the awe11ants are not ~ntitled to 
question the fi uding in second appeal. I have, bowever, read the .evi
-dence and .. · I fully a~e with tqe -conc-ur're-nt 'findings ~f the lower 
-courts. · · · 

The result is.tbaUhe decree will be modified. II1$.tead of one-fourth 
.of two·thirds of .Tizibink and one-fourth of one-third of Samp11lan and 
1~8kvin that portion of the decr.ee will be ·fof' one-four_th of r -un E's . 
interest in Thibinle1 Samonkan and Tokyin. Otherwise the appeal is . 
.<lismissed with costs. 

* U. B. R., T90Z, Bu.ddhist .[.aw-~ift, page 1. 
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¥ ~ 'L•s ~ MA SIN. 
M'l'. C. G. S. Pil/,,t-for appellant. I Afatwg Ka1: Baw-for respondents~ 
. H~ld,-tl)at when an applicant for -letters of administration is entitled to· 
mhent, and is under no positive disqualification, and there ·is no application by any· 
other {>crson, the application should nc.t be re.fuEed. · 

:Living apart from part:nts and not attending -in illness does not .of itself 
ruph.1re .family t'ies or 'disqualify chil(ken froin inheriting •. 

'"Rifererzce ;- · 

2 U. B. R, r·89:z-¢, .p<~g.e IS+ 

Appel:fant aJ:>p-licd for let-ten; of aEirnini:.tration to 'the -estate of Ma 
Po_ I< in, daiming as fter step-son, t-he only other b~ir being appellant's 
broth~< Mauug. Kya Gyi. -.R-espondents oppo~·ed · the appli<:~tion on 
the -ground that there is no -estate to administer. They s~y that . 
M~ . Po Kin in her lif-etime .ga\"e .part -of her: property -to them, ' a-nd .c:l,ll 
thrtt r-emained she .spent on. bul"ving her husqan4 and dischar..ging deb~s 

.. to the ap-pellant. They aho said that as 'the step;-c·h.ildren lived apait 
-fc0m Ma· Po.Ki.n and -did not' M~i$t in "her iUness -they.v.·.er.e not entitled 
to inherit.· . . 
·' -on this fast point the _Lower Court did not record any finding, · a:!f 

.. the application was dismissed on other .grou_nds. 1 arn, .not refereed 
to ~ny authodties by the learned Advocate for the respondent, and· I 
think it, is sufficit:nt to r~fer to. the remarks of· Mr. ~urgess in the case 

· of Maung C!tit Kywe1 vs Maung PJ•O an~ o,tlters1 *namely:- . 
'' Very little attention, if any at all, need'be paid to the efforts of contertding. 

parties to exhibit the respective superiority 'of_ their claims to inheri( through their 
at.tcn~ivn to tltc deceased owner or property in his last tpoments, a no t~eir liber- ·. 
nitty tn tlte performance of tht: l:tst o~equies • * * Unless tt can be 
shown that the ordin:~ry duties of affection or kindred have been intentionally and 

. deliberately negle.:tcd, so as. to raise a pre!oumption of the rupture or interru;:-tion 
of ·~he ~onnecti!lg bond, evidence rercrriog to the pn.r.ttculan>of t~t; di'scharge_ of 
obl•gat•ons of this nature may generally be passed over as of httl'e or no Im
portance." 

In these remarks I fully ~uncur. No such presu~pti~n as Mr. 
Burgess describes ariS{;s in this case and I find that· appellant. is. 
entitled to inherit. . · · . . · 

The -Lo.,.·er Court found that Ma Po. Kin -die4 poss~d oi some: 
property, but -r.eiused letters of administ-ration on the grounq thab the
grant of letters would no~ benefit the appli€ant, and might lead . to· 
more litigation. It. is not alleged that there are .any deb~s due to Ma 
Po Kin's estate, and. no doubt appellant could sue as an heir without; 

• <- • 
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letters of administration·, but the learned Judge seems to havE; over· 
looked the fact that •applicant is not the s.ole heir, his broth<:r J< y.a Gyi 
is apparently also ent~tled to inherit, an.d this might embarr.ass appd
lant ·in his suit. On the general point whether, if appella.nt '''(;r<· s;,lc 
heir, the refusal to grant lette~s is based on sufficient reasons, mi 
ari.thority has b.een cited ·.?~ either s~de.- The Ia.nguage of the ')\ <:( 
-seems to give the Court a dis~reth,lnary po""er to refuse. Ln my. 
opinjon the rea~on given is. not sufficient. When the applic.'lnt is 

.entitled to inherit, and is under' no positive disqualification, and then~ is 

.no ,application by ·· any oth;er per,oo, I think the letters should he 
,granted. . . . 

·' :f',tber.efoce ~erse the decree of the Lovi·er Cqurt, and direct that 
lretter-6 .of aclmini!Str·ation to· Ma Po Kin's estate be granted to 
app·eUarit .on his furnishing. such security as the District ·Cot'~rt may 

1require .. · · 
· Re~pondents to ·pay appellant's cbsts in both Courts. 



DEC. 1902.] UPPER BURMA RULiNGS~ 

Registration. 

Befo1'e H. 4damson, Esq., l.C.S. 

MAUNG TUN AUNG v. MAUNG MAUNG LAT AND MR MALE. . 
l>ir. J. C. Ch~t~rjee.-Jfo.r appellant. J Mr. J. C. Dias (Jr.h-for r~oildeots 

Held,-t'hat in Uppet' Burma a suit lies Cor a decree directiilg drat a documen; 
~hall be registered. · 

'Tws·was a suit for a de-cree directing that a deed of sale of immove
able property ; hould be ..-~iskred. The appellant pre!;ented the 'deed' 
tf) 'the Registering Ollicer within tlae time allowed for registration,. 
The respondents, "ho were al_i<'ged to have executed the deed, de~ieg 
execution: The -Registering Officer heid an inquiry, and it is aqmitted
that his finding was that. the deed has been -e~ecuted by ·the •espon~ 
dents. instead, howev~r, of proceediog ·to register the deed under the· 
provisiqns of Rule 6 of the Upper Burma Regist-ration Rutes

1 
the 

Registering ·Officer -submitted the deed to the De-puty :Commissioner . 
·who, under the designation of Registrar, made an.endQrsement on itt~ 
~he dkct that tbc deed ;>hotil~ not be .r.eg;istered untiJ:th~ ap.f~eUa~~ 
obtained a deaee for r.egtstr<l:ho.n as requtrt>d by sectfon 77 of the · 
Indian Registration Act, Ill of I 8 71 ~ . . 

· The Deputy -<:ommissione.r ~.ppar.ently failed ·to not\ee tliatthe. office . 
of Registrar does not exist and ~~~t the Act quoted is not in force in 
Upper Burma . . 

· Appellant tJ1en brought the present suit, which has b~n dismissed •. 
on Lhc preliminary ground that a suit to enfore the reghtration of a 
document does not lie in Upper Burma. 

For the appeJJant it is contended that every wrong. must have a . 
remedy ; that a suit to.en(c;>rce the registration of a document is not 
barred by any rule of law, and t~at there is no means· but a:.Civil suit 
for obtaining the registration of the deed, without which it would be 
inoperative. For the respondents it is contended that tlie order of -
the Deputy Commissioner is binding on the Registering Officer, and 
that the proper remedy is an appeal against that order- to the· 
Commissioner or the Inspector-General of Registration. 

Tlie Indian Registration Act spec ifies the circumstances under-· 
which a civil suit will lie to enforce registralion. If a SuB-Recristrar 
re~u~es registration, t.h~ R«:gistrar must be invok.ed. within thirty t>days ~: 

. and tf be refuses, a CIVIl sUit may be brought wtthm a further period 
of thirt,y days. But the Upper Burma Registration Regulation and 
Rules are silent on these points. There is no Registrar and there is
no provision for any control over the Registering Officer, a_nd there is
no special provision lor a civil suit. 

L'ivil A.ppeai· 
No. 225 of 
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December· 
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UPPER. BURMA rtULING'S. 

----------~--------------------·--

Registratiqn. 

I. :t\IAUNG TU-N AUNG · It do~s not follow, however, that a civil suit to enfor~e registration is 
v.u. inadmissible. Section II of the Civil Procedure Code provides that 

MAUNO m.AUNG b' c· 'I c h 11 h . • d·. t' t t II .• . f . 'l · LkT. t. e JVI ourts s ~ · ave JUCJs ~~ ton o ry a su1ts o a CIVJ nature 
. CltCepting suits of which their cognizance is barred 'by any enactment · 

for the time being in force: It is not alleged · that there js any .enact
·ment in · force in Upper Burma by which such suits are specially 
ibarred. And· there can be no 4oubt that a suit to ootaiu registration 
of a document, ·wi.thout which it would' be inoperative, is a suit of a 

.civil nature. . 
It may be that the appel,lant had another remedy. .In the Burma 

Registration of Dee_ds Manual. a circ.:ular of the Financial. Comn}is
·sioner, No. 6 of 1~92, is quoted, in which it is stated that tlie Deputy 
Commissioner or the. Jnspector-General of Registration may revise 

.any order pass~d l>y a Registering O$cer. Ther.e may be in a superior 
officer . the inher<:nt power to corre~t erroneous orders of the . Register
ing Officer. And it is possible that'appdlant might have obtairi~d ·a 
.remedy for his grievance by- applying to the CommissioQer or to the 
In~pector·General of Registration. . . · 

·B1,1t if such course is open he is not bound to adopt it. · In the 
'Indian Registration Act there is a special provision of law prohibiting 
;t"ecourse to the Civil 'Court' until a certain · oth~r mode of redress has 
:been re.sor:ted to. But thou:gh in tH~ · Upper B!lrma· ~egistration 
Regulation .and Rules and the executive instructions i~sued tliereunder 
1there·may be another mode. of redress open, it is not ma<Ie compulsory 
·to adopt it. The right to resort to the Civil Court is unfettered, and 
.appellant was entitled to bring a suit to enforce registrati!)n from the 
;moment _that the Registering Offieer rc:fusP.d to regist~r the deed. 

The decree of the L'>wer Court must therefore be set aside and the 
.case returned for dedsion· on its merits. Costs to abide (he result. 



UPPEH BURMA f~(~ I.!NGS. 

-- ·-·---··----- .. ·---- ·-·-·-·-- -----.. ------·---

Upper Burma Registration Regulation-3. 

Be/ore If. Ada1JlSon, Esq., C.S.I. 

MAUl'\<: ro I ITIN 1•. MAUNG TE ard MAUNG THA LAN. 

Mr. 1.:. 1\. R''J',-ror :q>pcll:ull. Mr. C. G. S. Pt'llay-for respqndents. 
lfcld,-tloat /ari palms and cocoanut trees a,re net "standing timber" as re• 

fecred to in section 3 of the Upper B!Jxma'Registration Regulaticn, but a:re im· 
m~vea.ble property. • . 

References:-
\ll'h:wton's Law L<·xicon, p:tgc 737· 
St r,,ud'.s .1 udicial nictionary, p:tge 8oS. 

Tit•.: :t·('pciJaut. ~ll<:d for pr>sscssion of 4.<i tan· palms and two co
coanut t rc<·s :tllq~ing that tlH.'Y had hccu sold to ltim by his grand
father's ltrolhcr who is now dead. The deed of sale was pxoduced 
and it is unr<·gistered. The Lower Appellate Court dismis5ed the 
suit on the ground that the .deed being unregistered coulq not affect 
the property. · ·· 
. The gro·imd of appeal is that the trees are standing timber, and 

that under the provisions of section 3, Upper Burma -Regi·stration -Re
gulation, standing timbeT is not i'mmoveable property . . Tn Wl)arton's · 
La\\' Lexicon "limber" is defined as wood felled fox·buildirigs or other 
sucJ, like use. Jn Stroud's Judicial Dictionary it is defined as such 
trees only as are. fit to be used in building or repairing h9uses.. Tan· 
.Palms aud coco~nut trees ·are pri'marily used ior obtaining juice ~nd 
r ru it, and in view of these definitions they cannGt be regarded as 
staurling limh<:r. 

The distiuctic,n has been d early expressed in a circular of the In"· 
specl.or-Gcneral of Registration, North~'W-est Provinces and Oudh, 
from whid1 I quote the following:~ 

Properly speaking almost every tree being potentially tirr.ber, and no tree 
actu:olly Limber, the que~tion whether a 'tree is fc r the purpc.ses of any transactjon 
to be deemed to be " timber" must· depend upon the way it is regarded and treat
ed in that transaction. li, for example, trees are sold with a view to their being 
cut c!o\1 n ar. d remcved, the Eale is or.e of "standing timbEr" within the mean· 
ing of the Registration Act. H, on· the other hand, trees-are sold with a view to . 
the purch<tser keeping them permanently standing. and enjoying them by taking 
their fruit or otherwise, the sale would not, it is b~lie,·ed o~ any con~truction of 
the Act, be regarded as one o{ standing timber but would be a s.aleof immoveable 
p roperty." 

1 concur in these remarks, and hold that in the present case the 
~nlc is one of immoveable property, and that the deed being untegis• 
ter('d, cannot affect .the property." ,... · 

Tl:e appeal is dismissed with costs. 

Civil Appeal 
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. APPENDIX Ill. 

0RCUI.AR ME-MORANDUM No. 3 OF 190$. 

FROM 

'-flm "R1:0:GISTRAR, 

)UOICIAL COMMISSJ.QNER'S .COURT, U.PPER BURMA, 

To 

'fHE DIVISIONAL AND D-ISTRI-CT JUDGES, 

. U.PPER BURMA. 

Dated Mandalay, ·tke z4flt July zgoj •. 

'i'hc ~IMCtl.lion of Di-visional and District' judges 'is inv'ited to the 
followin~ points in connection with the Report on the A4ministrati~)l~ 
·of Civil Justice in Upper 'Burma during 1902. . 

1. The Jud.icial Commissi_oner requests tqat it may again be brought 
Pteliminary exami- to the notice of Subordinate Judges that a full ~nd 

-nation of parties by careful examination of the parti-es is essential tq .. 
the Court. the franiing of proper issues and to the prompt 
disposal of suits. Paragraph_ 484, Upper Bu·rma Courts Manual, should 
be brought lo the notice of Judges. . 

2. Rules for the guidance _of officers in dealing with_ documentary 
D.ocumcntary cvi- eviden{;e are laid down i~ paragraphs 4S4 to 4711 

-dcnce. Upper _Burma Courts Manu·al, but the Judicia'l 
Con1mi~c;ioner ·regrets to ohserve tha(the p.ro_p~r procedoce .is frequent
ly not followed. The attention of Judges should be drawn to these 
p~ragr<tphs. · 

3· There bas been an inJprovement-geoe·rally in the dispo.sal of suits 
Defective procedure ex-parte, but several cases hav_e been brought to 

in cx·parte C¥es. the noti'ce of the Judicial Commissioner in which 
lhc hearing has been proceeded with ex-parle -without proof of t'he 

. service of the suni.mons on the defend·ant. lt should be impressed on 
jud~cs that a case should not be tried ex-parte u.oiess service of su·m· 
mous has been satisfacto-rily proved . . Judges should also remember 
that the mere absence of the defendant does not justify the presump· 
tioo that the suit is true; the Court is bo.und to see that at least a 
prz'mafact'e case is made out. _ · 

4- The provisiqns of sec(:ion 375 of the Code of Civil Procedure are 

C 
. f :t -of~ en overlpoked,. Wben ·a suit has been com-

ompromJse o su1 . · • d c t · d b b t' · _ .prom1se toe agt'eemen arnve at y t e par tes 
should be recorded arid a decree passed in accordance therewith. 



( 2 . ) '· ·' 

. - ··- .. ·- ····· .. 
5· The cl~ssification of ca~e~ t~ be entered in colu'nm 19 of Reg;ister 

Classification of No. I, Ct·Vll, 1s not always correctly done. Cases: 
c:ases. decreed on confession are frequently shown as 
compromised and cases compromised as withdrawn with leave and 
vice vers~. Opportunity should .be taken at inspections to explain the 
·m'ethod of classification. . · · 

6. The attention of Judges should ·be drawn to paragraph 550, 
Period of proclama- Upper Burmci, Courts Manual, regarding the 

tion of sale. . period which should interven'e between the date 
of publishing .the proclainationand the date of sale. Fail_ure to pro
claim for sufficient time in sales ~ppears to be a very .cominon e~ror. 

1· The remarks recorded in the Circular Memorandum_ in connec-
Durations tion with the Criminal }\ls~ice · Report- regarding 

the want of system in fixing cases apply also to 
Civil cases. Dates sl10uld be fixe ci so as not to clash with tours. 

8 .. The Judicial Commissioner i.s gia.d lo observe that ·there has been 
witnesses. an improvement iu the upkeep o[ the Witm~ss 

Regi:;ter. Although the entire omis~ion of wit
nesses:from the .register is not so common as it used to be, the failure 
to epter each attendance 9£ witne~ses has been··not~ced. The payment 
of witnesses'· expenses i~ a mat~er of importance ar~:d .judging from the
numbe:r of mar~s in the srgnature columns·of. fhe Eailifl'·s.Registers it is 
evident that literate witnesses are often Mt made to sign with their 
own bands on receiving expenses. · 

9. The attention o~ Subordi.nat.e jud~cs shoutd ·bc. dir<:ctc<i to'para-
Proceeqings on graph ?t8·.(•6), llp,pcr Ourm<l Cotii'l:s M:lnnal. 

orders in a_ppeal. When a case is referred bad: in :t p!Jcal lo lht:. 
Lower .Court for the trial of a fresh issue or for any othef purpose, the 
proceedings taJ{eri on the order in appeal should he filed after the copy 
of the order -in appeal. .The Judicial Commissioner nqt 'infrequently 
observes tha~ depositions of witnesses taken on the order iu appeal, 
are £Jed .in ·a· previous p~rt of the record, which causes much inconve-
.nience t0 the Appe)late Court. · 

· · 10. During t.he course of inspections it has been noticed· that the· 
R d . •. Record-room Rules published in paragraphs 756· 

. , ecor -roo_ms. fo 7.72, Upper Bunna Courts ~a-qual, have· not 
been .observed in s~ve.ral'districts. Record-room$ should be inspected · 

··by the Superintending Officer at least once a· ·month, bu.t this duty 
appears· t0 'Qe. very frequently ne-glected: . . The free use of the rep~rt

. boo~ by the Reco~d·keeper should be encouraged. Unexplained blanks: 
. in the. Record-room ~ists are often found~ Divisional and Oistrjct 
· j udges .are requested to see· that t_he Record-room Rulf's ar-e properly 
cai'tied out.- Now· that riew Record-roorns have been provided at the
headq~art~rs of districts many o£ t~l~ difficulties \vhich u~ed ' to e~ist. 
.have been removed,. 

·By order, 

R.. B. SMART, · : . . 
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Upper Burma Municipal Regulation, 1887. 

Before H. 4damsotz, Esq., C.S.!. 
"THE PRESIDENT, KYAUR:SE} { t . MA HLA WIN. 

MUNICIPALITY. 11• 2. MAUNG MYIT. 

Mr. ll. M. Ltttter-£or the appcJiant. 

11eltl,-that the ruk'Scontained in Municipal and Local Department Noti~s.· 
tion No. t48, dated uth December tgoo, have t.he force of law. 

R1.1Ie 4 provides that in certain ~es money shall n9t be received at the Mwnici-
pa.l Offi~ {or cr.edi\ ~o the Municipality, l?ut that w.hen money is presented a 

.cbalan shall be prepare.! and handed to the person de;irous of paying money·, 
and 'that he $hall presept the chalan and pay the money at the Treasury. Wllcn 
a person from whom money is due to the Municipality alleges that in contra1!lt!n
tion or this rule he paid the money at the Municipal Office, and it appears that 
the money was not paid to the Trc.'\sury, it is not a valid defence in a suit by tne 
Munkip;d Committee ln t·ccover the money. 

Refer6nce :-

Municipal and Local Department Notification No. r48, dated IJth December 
t900· 

The first respondent bought in March 1900 the right to collec t 
-tolls on carts in Kyaukse Municipality [or the year _tgoo-or for 
Rs. z,ooo, payflhle in twelve monthly inshlrnents of Rs. x66-to-8. The 
second respondent was her surety. In April tgoz, it was diScovered 
that the last ins~alment had nnt been paid into the Tre~sury. The 
respondents denied liability, and he nee the pre.sent suit. 

Tl:te respondents have att~mpted to show that the instalment' w~s 
paid to the. late Municipal Secretary. The direct eviden.ce is not of a 
l;atisfactory kind. One witness says that payrnentS. .were occasionally 
left in lbc Municipal office. Another states that ope payment was 
made to the late Secretary. The evi<lence is very vague, and these 
witnesses do not appear to be worthy of much credit. If money \Vas 
left with the Secretary for the instalment that has · been lost, it does 
not app~ar 'tbat't'benrst respori~ent ever demauaed from him the 
cbalan as a receipt. On the other hand there are grave errors in the 
accounts, and the fact that non-payment was not brought to light for 
a year lends credence to the view that the money was paid. In the 
demand register, page t8g, the full sum of Rs. z,ooo is entered as 
paid, the last instalment Rs. 166-xo-8 being ~bown under chalan 
No.9, dated 7th May 1900. This entry has been erased, and there is 
no explanation of either the entry or the erasure on the proceedings. 
The learned Advocate fo.r appellant explains tha~ the erasure was 
~ade i~ April1902 by the Auditor of Accounts, who bas pointed out 
m a note on the same page, that this payment was made by another 
person to the account on page t8!). It is extraordinary that this 

.entry, dated 7th May tgoo, should have been made after an entry, 

Civil Secontl 
Appeal 
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August 19th. 
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MA ~LA WIN. 

U pper .Burma Munkipal Regulation, 1887 ... 

dated .6th February xgox, and if the 4eCision of this suit Ead depended· 
on the qu~stion whether the instalm~nt .was paid to t.b'e late Se~retaryt 
.as the Lower Cour~s have assum~d, 1~ ~ould have been necessary to .... : 
return the pr.oceedmgs to get th1s pomt cleared up. · 

In 'the judgment of the Lo·wer Appellate Court :;omethiog has been 
said about estdppel. . But it is quite clear t~~t this is not a case of 
estoppeL Estoppel, ·under the provisions of Sectiol\ I 15~ Evidence 
Act, requires the intentional permitting of another person to believe .a 

. thing to. be true, and it is beyond doubt that the appellant was ignor-· 
ant that th€; instalment had req1ained unpaid, until the fact was dis- .. 
.Covered by the Auditor· in April 1902. 

The :responde1it's 1iab'ility however, does not, as the Lower Courts 
have assumed, de.pend on the question · whether the instalment was 
paid to the lat.e ·Secretary or not It is abundantly clear that it was
not. paid into th~ Treasury. The ·rules which will be found in Muuici-. 

·pa-l and Local Depa.rt.ment Not.itication No: 148, da.ted nth Decem-
ber tgoo, and which so ·far ·as the payment. of toll {icenses.is conc.erned .. 
are tli~ s(!.me as those. in :fon::e bei~r-e that date, have t·he for-ce qf· taw . 
. Rule 4 provid.es th~t money s·haU not be -received at the Municipal 
office::fqr credit to the Munidpa1'ity,· but ·that when money is presented; . 
a ·chala·n sl1aU be prepared and handed to the person desirotts of pay-

. iuQ' .rb.o-ney, and that he shall ..present the .cbalan and .pay the JlH)tt<:y at. 

.t~ 'Treasury ·for .credit to the Municipa'lity. A payment to the S,·<:rc
tary ·is tber-eiorenot a iegai ac..quiltance, and if money ~-vere paid to tlae 
Sec£.etary, and ·the Secretary· embezzled it, t·he person who paid it 

·~v.ould not thereby be t"elieved from liability, In .th.e present ..case, the 
· ii·rst responqent has not even the excuse o.f ignorance. · She a~mits
that she has had similar · dea!in;~s \:vith the Mtinicipality for twelve 
years, and she paid ,the f~mner i'nstalments fo r the year· in the manner 
authorized by law. . · · 

As regards the second responde1,1t there is no evid.ence that {le · . 
. was ever relieved from his liability as suretyj an~ the security bo!ld is 
still in: the .possessi6n of the appellant. . . . 

Bo.th re~pondeots are dearly liaqle, ?Ild I rev-erse the de.cree of the .. 
Distt-i<:t ~ourt, a:ri.d restore· th~1.t of the Township Court with all .costs ... 



APPENDIX. 

CIRCULAR MEMORANDUM No. 4 OF xc;o3. 
· FROM 

THE REGISTRAR, 

}UDIC!AL COMMiSSIONER'S COURT, UPPER BURMA, 

To 

DIVISIONAL AND DISTRICT JUDGES, 

UPPER BuRr.iA, 

Dated Mandalay, the r9th August I90J .. 

The following orders regarding the adjournment of cases against 
sepoys on service iri C~ina are issued by the Judicial Commissioner, 

.Upper -Burma, f?r the guidance of COlirts. 

Long dates should usually be fix~d for the cases refe rred to, and 
· unless the men are represented by properly authorized attorneys, fur-

. ther adjournments sine die with leave to either party to move the 
Court to fix a date, may, if m cessary, be granted. The cost cf such 
adjournments should be adjusted according to the . circumstances of 
ead1 particular case. Ordir.arily the men concerned would be liable 
to pay such costs, the adjournments being made solely in their in-
terests. · 

The atlenticn of Judges is drawn to the pro:visions of section 465 
of t he Code of Civil Procedure, regarding the authorizatio~ by officers
or soldiers of any persons,to sue or ?ef( nd for them. 





APPENDIX. 

CIRCULAR M-EMORI\NDUM NO. 5 OF 1903. 

FROM 

THE REGISTRAR, 

}umciAL :co.MMrsstONBR's CouRT, .UPJ>ER BURM~,. 

TO 

DIVISIONAL AND DISTRICT JUDGES, 

Uf>P.ER BURMA. · 

Dated M andala.y, tlze rst Decem1Jer rgoJ~ 

The Judicial .Commissioner has ·noticed · that the designations of 
.Civil Cour·ts are not always corr-ectly entered in judicial pt:ooeeediogs, 
in inspection notes, and .otber papers. · . 

. Divisional and District Jud.ges are request-ed.'to see t.hat the d-esig
nations .given in the "Civil List, .Part XVJ.I E, an~ no others, are used. 





I 

Upper Burma Land and Rev:enue Regulation-53{i)~ 

Beju'f'e H. · Ada,ms<m, Esq., C.SJ. 
. ( 1. MAUN<i THA E. 

I 2. MAUNG TALOK ~YU. 
3· MAUNG K YWE. 
4- MAUNG THA ZAN. 

:vlAUNG PO 'NWE v. ~ 5· MAUNG SAN HLA. 

i 6. MA U NG SflWE \'WET. 
7. MAUNG PO TE. 
8. MAUNG THA OK. 

l 9· MAUNG TUN AUNG. 
Mr. J. C. Chatte•iee -for appellan:. I Mr. C . . G. S. Pilla?-Ior r.espondents. 
Civil Cvu rl sh,ttll not have jur wlictiu" in any matter which a RevenU4 Officer 

.is empo,ucrell untl~,. ·tJu Rf.gulati.oll to di:opo.~c ot: Suit will not lie in a ·Civil 
C<mrt to cx.cutc the orders of a RevetlUI Officer whether by t'estitutio" 01' 
otherwise. · . .:. 

---------------------------~--------------~--
(See Civil Procedure, page 13)._ 

Ci'Uil Secontl 
Appeal No. 173 <if 

1903· 
August,r9th. 





. APPENDIX. 

CIRCULAI< MI~MORANDUM No. 6 OF 1903. 

FROM 
THE R~GISTRAR, 

jUDICIAL COMMISSIONER'S COU~T, UPPER J;3URMA1 

.To . 

DIVISIONAL AND DISTRICT JUDGES, 
UPPER BURMA. 

Dated 'Mandalay, the rst December 1903. 

The attention of Divisional and District Judges is drawn to the 
Upper Burma Civil Courts (Amendment) Regulation, No. V of 1:903, 
-published at page 419, Part II of the Burma Gazette, dated the 21st 
.November 1903, and specially to section 3, whereby section 14 of the. 
Upper Burma Civil Courts Regulation, No. I of 1896, ~s repealed. 

The amending Regulation comes into force on the 1st December 
tgo3. 

-G. B. C. P. 0:.-No. 16, J.C., U. B., 26~-tgt(-r,ooo-·R. E. R. 




