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CRIMINAL.

Bros—Connected together need not be simultaneous t6 be parts of the saree
transaction within the meaning of section 239, Criminal Procedure Codian
Ordinarily theft and the disposal of the proceeds would be parts of Zhg
same transaction—See Criminal Procedure o

ArrrovER—Impropriety of putting the—back into the dock and committing kim
for trial in the same proceedings with his co-accused—Withdrawal or revos
catign and forfeiture of pardon—Wtere the question of a forfeiture should

) talten up and the accused tried—Sese Criminal Procedure

Abpag—13, 15.—Held—that a Sub-Inspector of Police, not of the 15t grade, vho
had been presented by Government with a revolver, committed no offencs
by possessing and going armed with a dagger i

i vaDEN OF Proor.—In 2 prosecution of an offence under section 182, Tadius
Penal Code, the—cannot be laid upon the accused. It is for the prosecu-
fion to show that the information given was false, not for the accused io
show that it was true—Se¢ Criminal Procedure

Borman Srrvant.—A-—in possession of three tolas of opium for his mastes,
a’non-Burman, is not guilty of illegal possession—See Opium

Cumaracrer—General dishonesty of —H¢ld—that evidence as to general dis-
honesty of character is not admissible under the Evidence Act for the pur-
pose of raising a presumption of dishonesty in the particular case under &riad
—Seez Evidence v

Compon InTeNTION,—See Penal Code

Corpraint.—Difference between a sanction and a—Power of High Coust to
revise an arder made under section 476, -Criminal Procedure Code—Ses
Crimioal Precedure

Coweessions.—Excluded where they had been apparently caused by ille,
inducement.—Section 27, Evidence Act, not a proviso fo section 24—Sze
Eﬁdence "en Tk g b i re ANE

Comvicrep.—Previousty—means convicted before the commission of the second
offence--See. Whipping sy

CErnnaanar Breace or TRUST.—Faiiure to account for moneys entrusted may be
sufficient ground for a charge of-—-Se¢e Penal Code

~~—What constitutes—See Penal Code ...

CrimmvaL ProcedurE—103.—hs ward and villa%'e headmen are usually appoint-
ed by the Deputy Commissioner after an informal clection by house-holders,
they are not officials in the same sense as salaried servants of Government,
and the mere fact that they are appointed by Government does not
disqualify them as witnesses to a search under—S¢e Gambling e

~—190, 105, 476, 430.—Difference between a sanction and a complaint—Power
of High Court to revise an order made under section 476, Criminal Proce-
dire Code.—Granting sanction impiies that some one wishes to prosecuts
but cannot do so without the sanction prescribed by section 195, Criminad
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2 INDEX.

Procedure Code, beeause no Court will take cognizance without it. When

it is the Court or public servant itself or himself that wishes to prosecute,
sauction is net required. All that is wanted is the complaint of that Court

or public servant. A complaint under section 476 is an order withir the
meaning of scctions 435 and 439, Criminal Procedure Code (read with

__ section 423), and the High Court has power to set it aside in revision ..
CriMrnar PROCEDURE—19QS, 476,—Held--that section 476, Code of Criminal
Procedure, is inapplicable where there has been no judicial proceedings.—
Yilso—that in a prosecution. for an offence under section 182, Indian
Penal Code, the burden of proof cannot be laid upon the accused.

It is for the prosecution to show that the information given was false, not

for the accused to show that it was true
m——230.—Held—that acts connected together need not be simultaneous to be
parts of the same transaction within the meaning of—and that ordinarily
tht:ft and the disposal of the procecds would be parls of the same trans-
action
»=—137, 339.—Withdrawal or revocation and forfeiture of parden—When the
ucstion of a forfeiture should be takén up and the accused tried—
mpropriety of putting the approver back into the dock and commiiting him

for trial in the same proceedings with his co-accused.—~Held—that a pardon

is forfeited by the approver’s own act in concealing a material fact or
giving false evidence; that if this is clearly established after he has been
examined before the Committing Magistrate it is not necessary that he
should be examined as a witness in the trial, but that ordinarily procecd-
ings against an approver, who has forfeited bis pardon, should be taken
after his co-accused have been tried.— 4lso-—thal to commit an apprever

on evidence taken before he was put back into the dock is an irregularity
calculated to prejudice him ...
~——488.—As long as an order for the payment of maintenance holds good, it
deserves to be enforced, and while a Magistrate may, in the exercise of his
discretion, refuse to recover an accumulation of arrears, there seems fo be

no good reason why he should not enforce payment from the time of the new
application
——y88.~Held~that maintenance does oot include children's schooling fees...
=—~488.~~Maintenance—Enforcement of arrears.—The circumstances of each
case must be considered, and an application is not necessarily to be
dismissed entirely .

~ —404, 495 (2).—The words “‘any such officer’”” in section 495 (2} refers only
to ‘‘Advocate-General, Standing Council, Government Solicitor, Public
Prosecutor or other officer gencrally or specially empowered by the Local
Government in this behalf’" in sub-section {z). It is only these officers who
have the power to withdraw from the prosccution with the effect stated in
section 494. If an advocate privately engaged by the complainant, and
permittel by the Magistrate to appear for the prosecution, withdraws from

the prosecution, the effect provided in section 494 does not follow; in viher
words, the trial proceeds -
CrrvivaL Trespass.—Driving a carct over Gevernment waste land, in respect to
which the Muricipality had put up notices prohibiting cart traffic, did not
amount to—See Penal Codg s
Dacerr.—A Sub-Inspector of Police, not of the -5t grade, who had been pre-
sented by Government with a revolver, committed no offence by posscssing,

and going armed with a—See Arms ... =
BEvipence—~14, 54-—FHeld—that evidence as to gener:l dishonesty of ‘character
is not admissible under the Evidence Act for the purpose of raising a pre-
sumption of dishonesty in the particular case under trial .., e
P—_ﬁf' 27,—Confessions excluded where they had been apparently caused by
illegral inducement.—Sect.on 27, Evidence Act, not a proviso to section 24
Bxcrsz—3 (1) (7) (%), 48 (1) (d).—Possession of hemp, unless it is one of
the three products specified or some preparation or admixture of the same,

is not an offence. Po:wcession to he punichable must be with knowledge and
azsent e ves vae ass sea -
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INDEX.

‘Femare MiNor.—Letting of a—for a single act of sexual intercourse is nof an
offence under section 372, Indian Penal Code—See Penal Code s
——When a—by preconcerfed arrangement with the accused lelt the house of
hersparents of her own accord, intending nof to return, and met the accused

at a place appointed, and cloped with him willingly,—Held—that the
accused was an aciive participator in the minor’s leaving her parents' house,

and therefore was rightly convicted of kidnapping from lawful guardianship
—See Penal Code
Forest Derarrment.—The Government in the—may prefer a complaint under
section I, Workman’s Breach of Contract Act, as an employer carrying

on business in the locality where the alleged breach of contract took place
—-See Workman’s Breach of Contract
Frauvp.—Where standard weights are not prescribed no presumption of-—can
arise in respect of short weights, and a conviction under sections 265, 266,
Indian Penal Code, cannot be obtained unless the element of—is strictly
proved—See Penal Code
GaMBLING—6, 7,°I1.~—Ag ward and village headmen are usually appointed by
the Deputy Commissioner after an informal election by householders, they

are not officials in the same sense as salaried servants of Government, and

the mere fact that they are appointed by Government does not disqualify
them as wilnesses 1o o search wnder scetion 103, Code of Criminal Proce-
dure.—Also—that the existence of obligations similar to though wider than
those imposed by Chapter IV of the Code of Criminal Procedure on land-
holders and private individuals in the case of ward and village headmen,
goes not disqualify them in the matter of searches under the Gambling
Guarpiansuir—Lawful. —Kidnapping fron.—See Penal Code ;
Hepp.~Possession of—unless it is one of the three products specified or some
preparation or admixture of the same, is not an offence. Possession to be
punishable must be with knowledge and assent—Sec Excise ...
16H Counrt.—Power of—to revise an order made under section 476, Criminal
Procedure  Code—Difference between a sauction and a  complaint—See

*Criminal Procedure

Krpwarpmng—Irom Lawiul GLIerd.i:’;Hshi[l—"S;C: Penal Code
from Lawful Guardianship—See Penal Code w
Lavsrur, Guarpiansure.—Kidnapping from—See Penal Code ... .

MarnrENANCE.—As long as an order for the payment of—holds good, it deserves
to be enforced, and while a Magistrate may, in the exercise of his
discretion, refuse to recover an accumulation of arrears, there seems to be
no good reason why he should not enforce payment from the time of the
new application—See Criminal Procedure
~—does not include children’s schooling fees—See Criminal Procedure
—enforcement of arrears.—The circumstances of cach case must be considered,
and an application is not necessarity to be dismissed entirely—See
Criminal Procedure
Mivor.—Letting of a female—for a single act of sexual intercourse is not an
offence under section 372, Indian Penal Code—See Penal Code
— Where the female—went to the accused’s house, and asked him to take
her away, and she had no intention of leaving her parents if the accused
did not consent,—Held—that the minor had no such infention of not return-
ing as to remove her from her parenis’ guardianship, and consequently that
the ‘accused was rightly convicted—See Penal Code ...
OpiuM—g. (¢)—Held,—folloving K-E. v. Kyaw Geung (U.B.R., 1897-01, 1,
232), that a Burman servant in possession of three tolas of opium for his
master, a non-Burman, was not guilty of illegal possession ... i
:Parnon,—Withdrawal or revocation and forfeiture of-—When the question of a
forfeiture should be taken up and the accused tried—Impropriety of putting
the approver back into the dock and committing him for trial in the same
proceedings with his co-accused—See Criminal Procedure .. exs
Pzxar. Cope—34.—To render a person liable under—the common intention
must cover the act done by all the several persons ... =
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% INDEX.

Fosn Copp—178.—A witness in a civil case is (htitled (o payment of his
expénses before be gives evidence. I he is nof pzid he is ot banmd to
appear at all in answer te the summons, and it is no oflence to refnne "o
give eviderce on the ground of insufficient payment of expenses ledore (he
Judge has decided ibat the payment made was sufficient

o282 o mvoanenfion for an offence vnder- the bivden o7 peed ol b
faid upon the accused. 1t is for the prosecuiion to show that the tformation
given was lalse, not for the accused to show that it wos frue-—Ser £ runinal
Procedure g
Held—that disobedience of an order issucd under seciton 268, Civil Proce-
dure Code, 1882 (= O. XX, r. 46, Schedule I, Civil Procedure Cnde,

- 1g908), is not punishable under—

w2005, 206, --Where standord weighls ave nol preseribed, ne pressnmmtion of
fraud can arise i respect of short weights, and a corviction gader - cannot
be obtained unless the clement of Teaad i siricHy privgad

—ab1, 303.~-Where a female winor, by preconceded arcongement wilh the
accused, left the house of her parents of her own acevrd inlending not o
vefurn, and met the accased 2t a place appointed amd eloned with b
willingly,—Held—that the accused was an active pattivipaior in the
minor's leaving her parents’ house, and therefore was rightly convicied of
kidnapping from lawful guardianship i

= 263, —Kidnappiny from Lawhul Guardianship.—Where the female minor
went to the accused's house and asked him to {oke ber away aad she
had no Intention of feaving her parents il the acens i dul aob ronsenl, —

w——H eld—that the minor had no soch intenflon of nol reiarmne 05 In sermpye
ber from her pavents’ guardianship, as d consoynently that the s used wa,
rightly convicied

66, G72.——Held—(1) where a female minor met a person in the sivect
and went away voluntarily with that person, she was just as muech in
the possession of her legal grardians when she was walking in the strect,
unless she had given up the intention of returning home, as il «he had
actually been in ber guardian’s house when taken off; (2} letting & fomale
r:nor for a single act of sexuszl infercourse is nol an offence vnder seclion
372, Indian Penal Code

=——ijob.—Failure to account for monzys entrusted may be sefficient ground for
a charge of Criminal breach of trust ...

se—g00.—Where the alleged Iacts were, that the aconsed hypothecainsd o the
complainant by a wrillen contract, all his claibms as a conlenglor agninst
Government in respect of work done, and malerials suppiied o the
Executive Engincer, and nndertonk regularly nnd vithonl [nd), 4o cenvey,
and make over to applicant all ehegques drawn by the Txceutive Engineer
in his favour, and subsequently in violation of the said contract, cashed
two such cheques and approprizicd the procecds—IHold—that these facts
constituted Criminal breach of trust ... .

——ga7—Criminal Trespnss—IHeld—that  driving a sarf cver Government
waste land in respect to which the Mraicipality had put up netices
prohibiting cart traffic did not amount to criminal trespass ...

—g03, 477A.—When a postal cletk was alleged to have relained money, the
proceeds of a V.P.I. sale, for three months, and made a fnlse eniry in
his Register of V.P. Parcels to the effect that the parcel had been
refused by the addressce and refurned {o the vendor, and then after be ho.d
been transferred to awnoiher station to have remited the money fo the
vendor,—Held—(1) that if any olffence was commilied it was one wnder
section 477A, which was triable only by the Cour of Scssions; (2) that the
1st class. Subdivisional Magistrate whe tried and convicted under section
468, acted without jurisdiciion; (3) that having regard to Stephen’s defini-
tion of ‘fravd’ and the more recent decisions, the hetter opinion is that the
falsification of a register to conceal a fraud previously committed would be
fraudulent ; (4) that in the present case, cn the facts stated, the offence of
Criminal breach of trust could not be complete, and that the falsification’
would be designed to assist in the commission of the offence and be a part
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of the scheme ; () that the cheracter of the falsification must be judged by
iLe accused’s intention at the time he made it - -
i’osszsszuﬂ;;.op Hemp—to be punishable must be with knowledge and assent.
‘Unlesss it is one of the three products specified or some preparation  or

3 admixture of the same-—is not an offence—See Lixcise es i

JPOSSESSION~0r custody of opium by a servant.—A Burman servant in posses- '
sion of three tolas of opium for his master, a non-Burman, is not guilty of

illegal possession—See Opium s e B
PrevioUsty convicizp--means convicted before the commission of the
second offence—See Whipping
Revo.vir.—A Sub-Inspecfor of Police, not of the 1st grade, who had been
presented by Government with a—committed no offence by possessing and

going armed with a dagger—See Arms ... we
SaxcrioN.—Difference between a—and a complaint—Power of High Court to

revise an order made under section 476, Criminal Procedure Code—See

, Criminal Procedure

dorooring Frers.——Maintengnee, does not include children's—See Criminal

Procedure . I,
Trespass—Criminai.—Driving a cart over Government waste land in respect
to which the Municipality had put up notices prohibiting cart traffic did

not amount to criminal trespass—See Penal Code ... - 3%

Negligence—Coatributory  Negligence—See Tort

Warp arp Vincack HEsDMEN—appointed usually by the Deputy Commis-

sioner after an informal election by houscholders—not officials in the same

sense as salaried servants of Government—not disqualified as witnesses to

a seaypch under section 103, Code of Criminal Procedure, by the mere fact

that they are appointed by Government—Jee Gambling T
Warepine—3.—*‘Previously convicted” means convicted before the commissica

% of*the second offence b3
WITNESS.-——A-—in a civil case is entitled to payment of his expenses before he
gives evidence. If he is not paid he is not bound to appear at all in answer
*to the summons, and it is no offence to refusc to give evidence on the
ground of insnfficient payment of expenses before the Judge has decided

that the payment made was sufficient—Sec Penal Code e Q@
WorgMan's Dreaca or Cowrracr—XIIl of 1859—r1.——Held—that the
Gevernment in the Forest Department may prefer a complaint, under
section I, as an employer carrying on business in the locality where the

_alleged breach of contract took place ... o U
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UPPER BURMA RULINGS. 5 I

Uriminaf Revislown
Arms—13, 15, No. 636 of
Before . W. Shaw, Esq. Now:fb';;.sa#h‘
NGA KAING 9s. KING-EMPEROR.

s Mr. A. C. Mukerjce—[or Applicant, Mr. H, M. Luiter, Government
Prosecutor—for the Grown.

Held,~that a Sub-Inspector of Police not of the 1st grade who had been
presented by Government with a revelver, committed no offence by possessing
and going armed with a dagger.

References—

U. B. R., 18g7—igo1, I, 1.

Government of India Notification No, 518 of 1879 and Local Goverament
JDotification No. 236 of 1898,

Arms Manual, spages 12, 103, 168.

The District Magistrate having sanctioned his prosecution for
illegal possession under section 19 (f), Applicart, a Sub-Inspector of
Police, was convicted under section 19 (¢), Arms Act, of going armed
with a dagger without a license, and sentenced to a fine of Rs. 25
or in default one month’s rigorous imprisonment.

The proceedings do not show as they ought to have done, whether
iApplicant is or is not a 15t grade Sub-Inspector. As Judicial Depart~
ment Notification No. 2314 of 1gr4 * discriminates, this was
obviously necessary. It may, however, be assumed that Applican® is
fot of the 1st grade, since he claims exemption not under clause (3);
but under clause (18) of paragraph I of Notification No. 518 of 1879 ;%
on the ground that he has been presented by Government with = six-
gchambered revolver.

The question is whether the exemption covers a dagger. Judicial
Department Circular No. g7 of 1896 § has been referred te. But it is
uanecessary to discuss it. Judicial Department Notification No. 236
of 1898, as amended by Judicial Department Notification No. 333 of
the same year,§ is what we have to do with.

The proviso to paragraph I of Notification No. 518 authorizes a*
Local Government to declare what quantities of arms or ammunition
gre reasonable for exempted persons to possess.

I apprehend that the exemption conveyed by clause (18) of the
Government of India Notification primé facie applies to all description
of arms and ammunition, except those expressly mentioned in para-

aph I, and that this exemption continues in force, except -0 far as
il may have been limited by a declaration of the Local Government
made under the proviso. ’

1 tkink it follows that if the Local Government declares that the
guantity of fire-arms, whizh it is reasonable for a person exempted
under clauvse (18) to carry, is the actual fire-arm presented, that
Zeclaration does not affect other arms. Judicial Department
Notification No. 236 of 1898 above cited is a declaration of the kind.

#Arms Manual, page 105 ;tAms Manual, pagé 168,
gt —~32 §me———705.
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2 UPPER BURMA RULINGS.

It does not limit the quantity of arms other than fire-arms which a
person exempted under clause (‘;8) of Notificaticn No. 518 may carry.

The District Magistrate apparently overlooked this fact, #; well ag
the fact that section 15 of the Act does not apply to Burma.

I am therefore of opinion that the Applicant committed no offence
by going armed with the dagger.

The learned Government Prosecutor then contends that tho
ccnyiction and sentence are sustainable because, by giving the dagger
to Po Kaing to carry, Applicant abetted Po Kaing in the offence of
going armed in contravention of section 13 of the Act.

ere again I think the casc is clearly covered by Queen-Empress

v. Myat Aung.* Applicant had been oul investigating a case, and

was armed with the dagicr. On his way back, and when he po! near
the village of Mayagan, he handed it over to Po Kaifig, a vi!ﬁgcr, to
carry for him. Po Kaing fell behind in the village, and Applicant
pext found him in the Headman’s compound, when he ex 1ibited
indications of being drunk. There is nothing to show that Applicant
was responsible for Po Kaing staying behind, or knew that Po Kaing
was drunk or was going to get drunk, when he gave him the dagger.
I think that the prosecution was a mistake, and that Applicant Las
been unfairly as well as unjustly treated.

I set aside the conviction atd sentence and direct that the fine be

refrnded.

Saamrsrares

#U. B. R., 18¢97—o1, I, 1.



Ul puamMA RULINGS. I

Criminal Procedure—ino, 163, 476, 430.
Before G. W. Shaw. %sq. .
NGA KAING v. KING-EMFPEROR.

¥ Mr. S. Mukerjee—for Appellant ws, Mr. H. M. Lutter—Gove:nment Prosecutor,
for the Crown.

Differcnce beiween a sanction and a complaint,

Power of High Courl lo revise an ovder made under section 476, Criminal
Proced-ve Code. 5

Held,—Granting sanction implies that someone wishes to prosecute buf
cannol doso without the sanction prescribed by section 1g5, Criminal Procedure
Code, because no Court wili take cognizance without it. Where it is the Couri
or public servant itseil or himself that wishes to presecute, sanction is not
required. All that is wanted is the complaint of that Court or public servant.

Held, also,—A complaint under section 476 is an order within the meanin
of sections 435 and 439, Criminal Procedure Code, (read with section 423), an
-the High Court has power t¢ set it aside in Revision,

References :—
I1.L.R., 18 All., 213.
i AdL, 249,
——afi Bom., 78s.
e a0 Cal.,, 340.

———21 Mad., 124.
—ee26 Mad., 8.
36 P. R, 58.
*U. B. R, 1904-06, Cil. Pro., 4.
Evidence, 3.
= One Nga Lat made certain charges against a village headman in a
petition to the Deputy Commissioncr. The Township Officer held an
,enguiry and made a report. The Deputy Commissioner “*sanctioned
the prosecution’ of Nga Lat under section 182, Indian Pernal Code,
-On the trial of Nga Lat certain witnesses supported Nga Lat’s charges
against the headman and said that, when examined by the Township
O#ticer, they made false statements at the instigation of Applicant,
'PawblU the headman’s brother, in order not to get the headman into
»trouble. .

The Magistrate examined Applicant as a witneus with reference
to the allegations made by the witnesses against him, and he denied
them. The Magistrate then acquitted Nga Lat and “‘granted sanc-
tion’’ for the prosecution of Applicant on various charges with
respect to the *‘tutoring’’ of the witnesses in the Township Officer’s
-enquiry and for giving false evidence in the tria] of Nga Lat.

The Sessions Judge, treatiag this as a sanchion, modified the
Magistrate’s order. _

The Court of Session, the Deputy Commissiower and the Head-
‘quarters Magistrate have all overlooked the difference between a
‘sanciion to prosecute and a complaint, and have also apparently
overlooked the fact tlat section 1go, Criminal Procedure Code,
applies to offences mentinned in section 195 as well as ‘to others:
that is to say, a Magistrate can only take cognizance of an offence
‘mentioned in section 195 in one of the three ways specified in section
190, and section 195 further declares that, except where the Court
-or public servant concerned is the complainant, its or his sanction
38 necessary.

Cyimingl Mispals
laneousNo, g o
1g0f.
February 5ik,
1907.
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The Code does not contemplate a Court or public servant giving
sanction where no applivation for sanction has been made. If 2
Court or public servant thinks it necessary to imitiate a proscoulion
the proper course is to make a complaint. As far as Civil, Criminal
and Revenue Courts acting in the course of a judicial procceding are
concerned, the procedure to be followed is prescribed in seclion 476,
and in that case the Magistrate who takes cognizance of the offence
is not required to examine the complainant on oath (see section 200).
Other Courts or public servants are not specially provided for. They
are in the category of ordinary complainants.

Granting sauction implies that someone wishes to prosccuie but
cannot do so without the sanclion prescribed by seclion 195, because
no Court will take cognizance without il. Where il is the Court or
public servant itself or himsell thal wishes Lo prosceue, sanclion is
not required. All that is wanted is the complainl of thal Court or
public servant. Hence all that the Court or poblic servant has to do
in that the case is to make the complaint, and the question of sanction
does not arise

The view which I bave laken was also iaken by the ARababad
High Court in In the wmalley of & peithion of Bararss Pos ® pd by the
Chief Courtl of the Punjab fn dtms Rom v, Ewperordy {1903}, The
distinction between a sanckion and 2 complaint is importont, Decanse
the p-ovisions relating to revecation of sauction in clanse {6} of scelion

195 do not apply to complaints.

In the present case the Pepuly Commissioner’s so-cullod sanciion
to the prosecution of Nga Lat appears to have been really o com-
plaint. There is nothing to show that anybody had applied 1oz
sauction to prosecute and there is me sther complaint.

Again the Headquarters BMagisirate In granting sanclion fo prote-
cute the Applicant, Paw U, had nof been zppled to by aoyone Jor
sanction, and it is evident that what he really meant {o do was {&
make a complaint under section 476.

It follows, first -of all, that the Bessions Judge’s -proccedings
were without jurisdiction and must be set aside. The next guestion
is whether the Headquarters Magistraie’s complaint onder section
476 can or should be interfered with by this Court in Revision.

A complaint under sechion 436 is, I think, clearly an order
within the meaning of sections 435 end 439 (read with section 423},
and I have no doubt of the power of this Court to set it asde in
Revision, "

This view has been taken by all the indian High Courts, though
they are not now all in agreement, It is sufficient to cite In 5. Bal
Gangadhay Tilak § (1go2) in which the drcisions of the different
High Courts were reviewed, and the conclusion was come to that ail.
had concurred in the view that the power of Revision conferred by
section 43g extended to orders passed under section 476, and Erankols
Uthan vs. King-Emperor (1goz).§ 1 venture to question the

*I. L. R., 18 All, z13. iI. L. R., 26 Bom,, 785.
136 P. R., 8. §——r, 26 Mad., 98.
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correctness of the last mentioned ‘decision in giving the effect it did
to the words in the second clause of section 476 ‘“‘and as if upon
complaint made and recorded under section 2u0’’, which were inter-
polated in the Code of 1898. They refer to the procedure of the
Magistrate to whom the case is sent under the first clause of the
,section, and merely direct how that Magistrate is to deal with the
case when he receives it. It appears to me that the order of the
Court which records the case remains none the less an order, and in
the absence of any cxpress exemption in sections 435 and 439, the
provisions of these sections should te taken to extend to such an
order. I think the previous Full Bench decision of the same Court
in Queen-Empress vs. Svinivasaly Naidu * (1898) is still right. I
am supported in this view by In the malter of Bhup Kunwar and
gtherst (1903).

Ordinarily thd High Gourt would not interfere with an order made
under section 476. The principles by which it would be guided are
those explained in Lachmanan Chetti vs. King-Emperor 1 and in
Chavdhuri Muhammad Izharvul Haqq vs. Queen-Empress § (1892).
In a case where there is manifest injustice or where the Court acting
under section 476 has not exercised jts discretion in a proper way, it
is right that the High Court should use its Revisional powers.

In the present case I am of opinign that the order was an improper
¢ne and should not be allowed to stand. As regards the charge of
having “'tutored’’ certain witnesses, or, in other words, instigated
them to make false statements, if the witnesses, in the proceedings
before the Township Officer had been legally bound to stafe the
truth, the charge would have been one of abetting the giving of false
evidehce (sections 193—109, Indian Penal Code). But as the
witnesses were under no such obligation, that offence could not be
tormmitted. And the facts would not amount to any other offence in
respect of which the Magistrate had power under section 476 to
imake a complaint.

As regards the charge of giving false evidence (section 193), the
Headquarters Magistrate appears to me to have used a very unwise
Hiscretion. A number of witnesses had made certain charges against
the Applicant who was not in any way before the Court, but happened
o be present listening to the proceedings. The Magistrate then put
Ppplicant on oath and asked him whether he had done the things
laid to his charge. He denied eve.ything. This is the alleged false
evidence with respect to which the Magistrate thought good to make
% complaint against him. I am of opinion that this was not a proper
course to take. _

No Goubt section 132, Evidence Act, is against the Applicant.
But in the circumstances the Magistrate’s proceedings were unfair to

*I L.R., 2r Mad,, 124. __ 1U. B.R,, 1904-06, Criminal Pro-
, 26 All., 249. cedure, p. .
§1. L. R., 20 Cal., 349.
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the Applicant. 1 do not think that he ought to have examined him
as a witness, but if he did, he ought not to have lodped a complaint
against him of giving ialse evidence by his answers.

The course which he fook appears to me to be opposel to the
spirit of the law, that no person accused of an oflence should b
called upon to make a statement on oath, or be liable to punishment
for giving false evidence in answer to questions relating to the charge
against him. He is a competent witness and it is open to a Court or
Magistrate to examine him as a witness in certain circumscances as
explained in Po Yin vs. King-Emperor.® DBut that is a different
thing from examining him as a witness practically with the object
of making him criminate himself, and then prosecuting him for giving
false evidence if he does not criminate himself. .

For these reasons I set aside the so-called sanclion granted
the Headquarters Magistrate, or, in other words, the complaint whic{
be in effect made under section 476, Criminal Procedure Code.

*U.B.R., 1go4-00, Evidence, p. 3.
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Criminal! Procedure—239.
Before G. W. Shaw, ksq. ;
NGA NYO GYIl vs. KING-EMPEROR.

Mr., H. M. Lilter, Government rosecutor—for the Crown.
Same transaction, 5

Held,—that acts connected together need not be simtiltancous to he parts of
#the same transaction within the meaning of scction 239, Criminal Procedure
Code, and thal ordinarily theft and the disposal of the proceeds would be parts
©f the same transaclion.

References :—
LL.R,, 27 Czal, 830.
28 Cal., 7, 10.
~—25 Mad., 61.

1 CW.N., 3s.

22L.B.R., 19 (followed).

U.B.R., fgo4-86, Cri. Pro., 2.

, Igo4-06, Penal Code, 9.

The Applicant, Nyo Gyl, was convicted of the theft of some
buffaloes in the same trial with three men who were convicted of
voluntarily assisting in the disposal of the buffaloes, knowing them
¢o be stolen.

On appeal the Sessions Judge upheld the conviction of at least ofie
‘of thesg men, but set aside the conviction and sentence and ordered
B retrial in the case of Nyo Gyi. "

Nyo Gyi's Advocate had drawn his attention to the Calcutta
decision in Karu Kalal vs. Ram Charvan Pal* {1900), and he was
guided by that decision. ‘

The learned Sessions Judge was misled by the Advocate. Kary
Walal vs. Ram Chavan Pal followed In the wmalter of Abdur
Rahman** (18g0), Kali Prasad Mahisal vs. 'Emipresst (1910) and
Bishr Bunwar vs. Empress || (1896).

The first two decisions dealt with the effect of misjoinder and
foust be taken to have been overruled by the Privy Council is
Subramania Ayyar vs. K.~E. 9 (1901).

Bishn Bunwar's case laid down the proposition thaf theft and
disposal of the proceeds are not parts of the same transaction unlesg
they take place simultaneously. This decision was dissented from
gtill more recently by the Chief Court of Lower Burma in T'e Pu and
‘others vs. K.-E.*** (1g02).

The Privy Council case is referred to and followed in K.-E. vs.
HAsgar AL ++ and K.-E. vs. Ték Kyi. |l

On the authority of that Ruling, if there had been misjoinder in
the present case, the whole proceedings were invalid. Not Nyc Gyi
‘only buv the other men who were tried with him would have had to
be tried again.

But there was no misjoinder. In the Lower Burma case to which
I have referred, the meaning of the words ‘‘same transaction’” in

YMLLR, 28 Cal, to. [E: Ciwg.ﬁ., 35.
, 27 Cal., 839. 2 L.B.R., 10,
+ . 28 Cal., 7. +{U.B.R,, 150406, Cr. Pro, p. 8.

g , 25 Mad., 61. illl Pen. Caode, p. p.

Crimingl Resisio,,
No 3 of 1ps5,
Hareh aGih,
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section 239, Criminal Procedure Code, was fully examined with
reference to the view taken in Bisha "Bunwar vs. Ewmpress thal a
person cha~ged with réceiving stolen property could not be tried
togcther with persons charged with the theft of the property.

I entirely concur in the conclusion come to by the late Chief Judge
that ordinarily theft and the disposal of the proceeds would be parts
of the same transaction, and that as proximity of time between two
acts does not necessarily constitute them parts of the same trans-
action, so an appreciable interval of time between two acts, other-
wise connected, does not prevent them from continuing to be paris
of the same series of connected events, and hence it is not necessary
to show that the theft and disposal occurred within a few hours or
even a few days of each other.

The learned Chief Judge's reference to section 235 (1) of the Code
ind the illustrations to that sub-section appears to me to place beyond
doubt that this is what the framers of the Code meant by *‘the same
transaction.”” It is the meaning which the words have always, as
far as I know, been understood to bear in Burma, where it has been
the ordinary practice for a great many years to try persons accuscd
of theft and the disposal of the proceeds together.

I have no hesitation in holding that the view taken by the
ICalcutta High Court Judges was wrong.

The present case was one of the ordinary kind, The alleged
theft was committed in July, the alleged dishonest disposal, ir the
same month, at places but a few miles distant from the scene of the
theft: The accused were all relations.

In these circumstances there is no reason to regard the receiving
ot disposal otherwise than as part as the same transaction with the
theft. Hence there was no illegality in the joint trial of the accused.

The Sessions Judge’s order reversing the conviction and sentence
in the case of Nyo Gyi and directing his retrial is set aside, and it
is ordered that the Sessions Judge proceed to dispose of the appeal
on its merits. .

In view of this order it is unnecessary to consider the application
ot Nya Gyi for the transfer of the case.
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Criminal Procedure—337, 3390

Before G. W. Shaw, Esq.
NGA PO HNAN @ KING-EMPEROR.

My, S. Mukerjee  lor Appellant. Me H. M. Litter—for the Crown.

Withdrawal or revocation and forfeiture of pardon.

‘When the question of forfeiture should be taken up and the apgrover tried.

Impropriely of putling the approver back into the dock and committing him
for triad in the same proceedings with his co-accused.

Held,—That a pardon is forfeited by the approver’s own act in concealing &
material fact or giving false evidence ; that if this ic clearly established after he
‘has been examined before the Committing Magistrate it is not necessary that he
should be examined as a witness in the trial, but that ordinarily proceedings
against an approver who has forfeited his pardon should be taken after his co=
accused have been tried,

Also,—that w0 conyict an approver on evidence taken hefore he was put bas'
into the dock, is an irregularity calculated to prejudice him; and where the
particular points on which it was alleged that an approver had given falss
evidence and so forfeited his pardon were not clearly put before him, so as to
give him a fair opportunity of meeting the allegation.

Held,—that he was prejudiced in his defence.

References :—
LL.R, 24 All, 336, 502.
—20 All, 520.
23 gcm-. 493
23 Bom., 675.
—-—-——215; Mad., 3515
P. R. 37 No. 34.
———38 No. 4.
= anis is a case of some difficulty. Appellant, Po Hnan, was along
with others sent before the Subdivisional Magistrate on a charge of
-dacoity at Paunggyin, on the gth February last. A pardon was
tendered to him by the District Magistrate under section 237,
Criminal Procedure Code, and accepted. He was examined by the
‘Subdivisional Magistrate in the enquiry preliminary to commitment,
His statement was a very long one and was not finished the first day.,
It began on the 15th March. Fifteen witnesses had been examined
‘that day, the first of the enquiry, and then Appellant was examined.
When his examination was continued on the 16th, he said that he
‘wished to correct what he had said wrongly the ‘day before. He
then gave what he said was the. true account of the way the dacoity
was arranged. Other witnesses were examined after him on the
16th and on the 23rd March and on the 3rd April. Then on the 4th
April the Subdivisional Mayistrate *‘revoked’” the pardon, as he
evidence; that although he had partially retracted that false
evidence; that although he had partially retractetd that false
-evidence, his whole statement was valueless. The District Magis-
trate accepted this view and tendered a pardon to another of the
accused. Appellant was then put back into the dock, charged and
-committed for trial along with the other accused. The witnesses
for the prosecution were not re-examined, and the record does nof
%];ow, that Appellant was given an opportunity of cross-examining
them.

Crimanul Appeal
No, rag of
1gefe
Oclobsr 178k,
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At the trial Appellant pleaded guilty, but said that he had not
forfeited his pardon.

The Sesrions Judge held that the Appellant had had an oppor-
tunity of cross-examining the witnesses “‘so the commitment staunds.”’
He also held that Appellant had forfeited the pardon, aund convicted
him and sentenced him to 7 years’ rigorous imprisonment.

There are numerous decisions of the Indian High Courts dealing
with cases of ‘he kind. The following are the chief:— .

(1) Q-E. vs. Sudva * (1892). As in the present case, the
Committing Magistrate ‘‘withdrew’’ the pardon and committed the
approver for trial along with his co-accused. It was held that the
approver ought to have been cxamined as a witness in the tvial, and
that he should not have been tried till afterwards.

(z) Q.-E. vs. Mulua { (1892). One of the accuscl, who pleaded
guilty in the Sessions Court, was offered a pardon and accepted it,
and was examined as a witness. The Sessions Judge thought his
evidence untrue, without any material for such a conclusion, put him
back into the dock along with his co-accused and convicted him,
The Judges held that he ought not to have been put back into the
dock as if he had never received an offer of pardon, bhut his trial
should have been separate from and subscquenl lo that of the co-
accused. They were doubtful as to the proper course lo pursue;
but set aside the conviction and directed a retrial, at which it was
said the accused would have to plead his pardon.

(3) Q.-E. vs. Brij Navain Man T (1898). A dacoity case. One
of the accused was pardoned and examined by the Committing
Magistrate who, after the examination of some other witnesses,
thought had he had not made a full disclosure, ‘‘withdrew’’ the
pardon, put him back into the dock and committed him along with
his co-accused, The witnesses were not re-examined or cross-
examined. The case came before the High Court before the trial,
and the commitment was quashed on the ground that the accused
had not full opportunity of cross-examining witnesses examined
before the pardon was withdrawn, but the Judges held, dissenting
from Sudra’s case, that if a fresh commitment was made in time,
there was no reason why the accused should not be tried along with
his co-accused. _

{4) O~-E, vs. Bhan § Y18¢8). The Committing Magistrate
“withdrew" a pardon after examining as a witness the approver
and other witnesses, and put the approver back into the dock and
committed him along with his co-accused. The witnesses were not
re-examined or cross-examined. The case came before the High
Court before trial. It was held, following Mulua’s and other cases,
that the commitment was illegal by reason of the accused not having
kad an opportunity of cross-examining tue witnesses. The learned
Judges also expressed the opinion that no actior: can be taken against

*.L.R,, 14 All 336. 1I.L.R., 20 All s529.
+ Ihid 502. § 23 Bom., 403.
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a person who has accepted « pardon, for breach of the conditiofis
fiy which the pardon was tendered until afte. ‘the trial in the Court
of Sessiqns is finished, and then his trial should be tommenged
Be novo.

- (5) Q.-E. ys. Ramsami * (1goo). ‘After making a statenient and
recelving a pardon, an accused person was examined as a witness in
the preliminary enquiry by the Committing Magistrate, and retracted
his previous statement. He was not examined in the Sessions
trial, but after that wds over the pardon was withdrawn by the
District Magistrate and he was committed for trial by the same
Magistrate who had committed his co-accused previously. It was
held that the commitment was legal, that the words *‘in the case’
aised in clause 2 of section 337, Criminal Procedure Code, includes
proceedings before the €ommitting Magistrate ; that there is no duty
on the prosecution to put in, as a witness in the trial, an approver,
who has withdrawn his statement ; that a pardon may be withdrawn
as soon as good faith is broken. But the learned Judges thought
that no steps should be taken till after the trial of the co-accused
is over,

(6) K.-E. vs. Bala and Narayan t (19o1). After examining
an appsover as a witness, the Committing Magistrate ‘‘withdrew’
the pardon, being of opinion that he had concealed a material fact,
and sommitted him for trial along with the other accused. It was
held that it was not proved that the pardon had been forfeited, as
it was not proved that a material fact had been concealed, that, if
not forfeited the pardon was still in force, and that the question
whether the accused had forfeited the pardon by some act of his own
was a question of fact. The learned Judges doubted the correctness
of Q) -E. vs. Bhau, and thought that ““in a case” includes proceed-
ings before the Committing Magistrate. The conviction was set
aszde and the accused discharged.

(7) Kunwar Singh vs. Empevor § (1902). The facts were
similar to the cases previously described, It was held that an
approver should not be tried umless the prosecution establishes a
breach of the conditions on which the pardon was tendered, an®
there is proof of 4 concealment of fact or of false evidence. The
conviction was set aside and the accused acquitted and released.

(8) Ghulam Muhammad vs. <vown § (19o3). A pardon was
tendered to an accused person on a statemen{ made before the
ﬁ:eliminary enquiry began, when he was examined by the Committing

agistrate as a witness he withdrew his previous statement. The
grardon was then ‘‘withdrawn’ and the accused committed for trial
at once along with his co-accused. The Sessions Judge used his
Iacriminating statement agairst him and convicted him.

It was held that the procedure was quite irregular, that two
courses were open (1) to proceed with the trial of the co-accused
leaving it to the approver to reconsider his position in the Sessions

“LL.R., 24 Mad., 321. iP. R., 37, No. 34 .
+ 25 Bom., 675. § 38,No. 4.
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Court, and proceeding against him afterwards if necessary, or (2) to
begin de novo the trial-of both accused jointly after withdrawing Lhe
pardon, in which case the statement of the approver coutl not be

used because of section 24, Evidence Act, To enable cliuse 2 of
section 339, Criminal Procedure Code, to operate, all the pravisions
relating to the tender of pardon must have been followed, including

the examination of the approver as a witness in the casc.

Although not altogether in agreement, these decisions are all
helpful.

Ir)I'h':a important point is whether the accused person, who has
accepted a pardon, has in fact forfeited the pardon by willully
concealing a material fact or by giving false evidence. If this is
clearly shown to be the case, after the accused has given cvidence
in the preliminary enquiry, I think that lhe view taken in Q.-E. vs.
Ramsami and K.~E. vs. Bala and Narayan is correct, that it is not
necessary that he should be examined as a witness in the Sessions
Court, and consequently in that case his incriminating statement
may be used against him, although he has not been so examined.
There is no manner of doubt, however, that to commit the approver
for trial on evidence taken before he was put back into the dock
without re-examining the witnesses or giving him an opportunity
of cross-examining them, is an irregularity that is calculated to
prejudice him, and it appears o be universally agreed that ordiuarily
the proper course is, to take no proceedings against an approver
till after his co-accused have been tried.

It is also to be observed that the Criminal Procedure Code does
not say anything about withdrawing or revoking a pardon. The
withdrawal or revocation of a pardon is a superfluous proceeding
which has no effect whatever. :

In the present case it would certainly have been preferable if the
Committing Magistrate had left the question of the forfeiture to Le
dealt with after the Sessions trial. Under any circumstances, it was
not proper to put Appellant back into the dock and to commit him
for trial in the same proceedings. The omission to re-examine the
witnesses was highly irregular, and was calculated to prejudice the
Appellant sefiously.

But the learned Government Prosecutor contends thuat, in face
of Appellant’s plea of guilty, it must be held that he was not in fact
prejudiced by the omission to re-examine the witnesses for the
prosecution. /nd o far as the question of his complicity in the
dacoity is cencerned, I am of opinion that that contention is correct.
Section 537, Criminal Procedure Code, therefore applies.

But when we come to consider the question whether the Appel-
iant forfeited the pardon, the case is different. It had to be shown
that Appellant wilfully concealed something essential or gave false
evidence,

It is clear from what he said himself on the 16th that he had not
made a full and true disclosure of the whele of the circumstances
on the previous day. But his examination was not fifiished, and
T think 1t was open to him to correct what Was wrong. He hal a8
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first given it to he understood that he was invited at the last
moment to join in the dacoily, and he explained finally that in fact
}e had heen the originator or onc of the originators, and that there
%ad been many preliminaries in which he was concerned, including
an abortive attempt to commit the dacoity some days before it was
actually committed.

On consideration, it does not appear to me that this is a very
material ‘difference. I have grave doubt whether Appellant can be
said to have forfeited his pardon by these inconsistencies.

The Sessions Judge apparently went on two other points, (1)
Appellant’s describing the actions of 7 dacoits, whereas there were
no more than 5, (2) Appellant’s inconsistent statemenfs with

steference to the two guns. To take the last first, T am unable to see
that there was any materinl discrepancy. Appellant first said that
he did not know about the guns till Po Aung told him. A little later
he said that Po Han had told him. Po Han was a “‘disciple’” of Po
Aung’s. Having regard to the loose habits of thought and speech
which prevail among Burmans, such a discrepancy as this cannot
be regarded as serious, especially as there were several interviews,
and the witness’s memory might have easily been confused.

In reference to the number of ‘dacoits, this was really the point
on which depended the question whether Appellant had forfeited his
pardon or not.

The first remark to be made is that Appellant clearly had not a
fair opportunity of meeting it. Tt was not clearly put before him
that he was considered to have forfeited his pardon by stating that
there were 7 dacoits when in fact there were only 5.

I think he was prejudiced in his defence, and I should feel obliged
to ovder o retrial as was doue in similar circumstances in the case of
).-E. vs. Mulua cited above.

- But I am of opinion that the evidence did not satisfactorily show
primd facie that there were no more than 5 dacoits.

We have the evidence of the witnesses who were present at th&
-time of the dacoity, and the evidence as to the tracking of the dacoits.

The witnesses present at the dacoity spoke of 5 ‘dacoits only.
Some of them did not profess to have been able to tell how many
.dacoits there really were. The house owner and his wife were in
this category. Another took the number to be 5, but did not count.
Another said there were 5 or 6. Three neighbours *‘saw 5 dacoits.””

The last mentioned ought no doubt to have been able to say with
.certainty how many dacoits there were. But, as recorded, their
statemonts do not give the impression of certainty.

As to the tracks, so far as the evidence goes, the tracks found were
-diagnosed as the tracks of § men. But there is nothing to show
~whether, in spite of that fact, there could have been more than §
-men in the party whose footsteps were tracked. There is nothing to
show whether one or two dacoits could have taken a line of retreat
wutside of the line of tracks followed.

In short the evidence on which the learned Sessions Judge hag

Nga Po Himamw

e
King-EMPEROR.



Nga Po Hiay

o,
Kina-EMPEROR,

L2 UPPER BURMA RULINGS.

held that there were only 5 dacoits, is not td Wy mind at all rone
tlusive, considered by stself. )

And thire are other materials :—There is Po Aung's confessiol
in which he told practically the same story as Appellant. {t is trus
ihis confession was recorded two days after Po !Aung’s arrest. Dut
it is doubtful if he could have been taught the story he told in that
time, and he was ready to confess when he was taken before the
Magistrate immediately on his arrest, and it was only becduse the
Magistrate had no forms, and thought it necessary to wait till he got
scme, that the confession was not recorded then. And there is the
evidence of Paw Tha and Mi E Nu, and other witnesses ot ved)

fredible perhaps, but still plausible and possibly true, wh'ch tends to-

show that there were more than 5 dacoils.

My conclusion is that it was not satisfactorily shewn that Appellant
gave false evidence.

The Government Prosecutor has referred to section 4rz, Crirtinal
Procedure Code. But I am satisfied that the provisions of that
section cannot prevent me from considering the question whether the
‘Appellant forfeited his pardon.

In reality the appeal is not against the conviction but the sentence.
‘Appellant admits his guilt. Ie contends that he is not liable to any
punishment because he obtained a pardon. But of course if the
pardon was in force he ought not to have been convicted. I set rside
the conviction and sentence and direct that Appellant be discharged.
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Criminal Proucedure—-Ig5, 476.
Before 'D. 1. R, Twomey, Esq.

NGA LU PO, NGA PO CHI, .
NGA YAN WE and NGA TOK } v. KING-EMPEROR.

Mr. C. G. S. Pillay—{for applicants,
Mr, H. M. Litler, Government Prosecutor—for the Crown.

K eld ~—that section %76, Code of Criminal Procedure, is inapplicablew Where

there has been no judicial proceeding.
Also,—that in a prosecution for an offence under section 182, Indian Perial

Code, the burden of proof cannot be laid upon the accused. It is for the prose~
cution to show that the information given was false, not for the accused to show.

that it was true.

® Rejerence— 3
U.B.R,, 1907, I, Criméinal Procedure, 1.

It is clear that the order written by the Deputy Commissioner on
the diary sheet of the Miscellaneous proceedings under the Village
Regulation was nol an order under section 195, Code of Criminal
Procedure, sanctioning a prosecution. As explained in Paw U v.
King-Emperor*, sanction to prosecute is required only when some
one applies for it, and as no one applied in this case, the Deputy

Commissioner’s order was not such a sanction.
The learned Sessions Judge has held, however, that the order

. was tdntamount to a complaint under section 476, He seems wo
hzve overlooked the words *‘in the course of a judicial proceeding”

in that section. There was no charge against the accused persons.

of giving false information or bringing a false charge in the course
of a judicial proceeding. Tt was in executive proceedings under the
¥illage Regulation that the charge was brought or the information
given. There had been no judicial proceeding and section 476 was.

therefore inapplicable. When a public servant wishes to prosecute

forzone of the offences referred to in section 1g5, committed before
him or brought to his notice otherwise than in the course of a judicial
proceeding, his proper course apparently is to prefer an ordinary
complaint under section 2zoo, unless some aggrieved person applies
for sanction to prosecute, when the public servant may sanction the
Prosecution under section 195.

In the present case the order of the Deputy Commissioner was
clearly not intended to be a complaint to a Magistrate, and was not
treated as such. When the Deputy Commissioner’s order was com-
municated to the local officers, they sent for the Thugyl against
whom the alleged false information had been given, and told him he
must prosecute the four informants. The Thugyi then preferred a
complaint against them, under sections 182, 193 and 211, Indian
Penal Code. It must be held, T think, having regard to the provisions.
of section 195, Code of Criminal Procedure, that the Magistrate had
no jurisdiction to entertain the complaint, and that the trial and
conviction of the four men were altogether bad.

= U.B.‘R., 1907, I, Crl. P;'o., I.

Criminal Revissor:
No. 477 of
- 1908,
Oetober 3oth..
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In these circumstances it is not nécessary to discuss the evidence
in detail. But it must be pointed out that the evidence for the
prosecuton was by no means sufficient to warrant the charge of
giving false information under section 18z, Indian Penal Code, on
which the four men were convicted. To establish an offcnee under
that section, the prosecution must show, not merely thal Lhe accused
geve the information, but that it was false and that th: accused
kpew or believed it to be false. A mere denial on oL by the
person against whom the alleged false information was given is rot
sufficient to prove the offence under section 182.

What the Headquarters Magistrate did in this case was to piuce
upon the ascused the burden of proving thai the information given hy
them was true, and to convict them beecause it was held that ey
had failed to prove its truth. This was ertirely wrong.

It is suggested by the Government Prosecutor that the procecdings
might be regularized by changing the charge for which the accused
rersons were tried and convicted from section 182, Indian Penal
Code, to section 500, Indian Penal Code (Defamation), In a prose-
cution for defamation the burden of proving the defamatory words to
be true would lic upon the accused. It would no doubt have saved a

nod deal of trouble if the Depuly Commissioner, tustead of couching
1is order in general terms, had directed that the Thupyi :l.ould clear
1 is character by a prosecution under section 500, Indian Penal Code.
But I do not think that section 237, Criminal Procedure Code, would
jjgstify me in altering the section and maintaining the conviction.

he two offences belong to totally different categories, one being a
“Contempt of public authority” and the other an offence against a
man in his private capacity. The nature of the defence would be

-different, and it would certainly be unjust to the accused to <onvict

them of defamation without giving them an opportunity of defending
themselves against that charge. Morcover, defamation is a more
serious offence as it is punishable with two years’ imprisonment,

- while an offence under section 182, Indian Penal Code, is punishable

with a maximum term of six months’ imprisonment.

On. the grounds which have now been set forth, I set aside the
convictions under section 182, Indian Penal Code. The sentences
have long since expired.
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- L Criminal Revisior-
Criminal Proc%dure 494, 495 (2). Case-No. wes.of
’ E T 1908,
Before D. H. R. Twomejf, Esq. Novemggr ik,
3 NEA MAUNG GYI v § Mi B e o

The words “‘any such officer’ in section 495 (2) of the Code of Criminal
Procedure refer only to the “Advocate-General, Standing Council, Government
Solicitor, Public Proscculor, or other officer generally or speciaily empowered by
the Local Government in Lhis behalf’’ in sulfsection (1). It is only these officers
whe have the power to withdraw from the prosecution wilh the cffcet stated in
section 404. [f an Advocate privately engaged by the complainant and
permitted by the Magistrate to appear for the prosecution, withdraws from the
prosecution, the effect provided in section 494 does not foliow; in other words,
the irial proceeds.

Reference—

2z L.B.R., 16%, (dissented. from).

In a case instituted by complainant under section 406, Indian
Penal Code, an Advocate was engaged by the complainant to conduct
the prosecution, and on the Advocate’s application the Subdivisional
Magistrate allowed *‘the withdrawal of the prosecution’ purporting
to act under section 4g5, sub-section (2) of the Code of Criminal
Procedure. The accused was thereupon acquitted. I agree with the
District Magistrate in thinking that this procedure was wrong, and
that the term ‘‘any such officer’ in section 495, sub-section (2), refers.
only fo the ‘‘Advocate-General, Standing Council, Governmeat
Sclicitor, Public Prosecutor, or other officer generally or specially
empowered by the Local Government in this behalf”” in sub-section
{1). It is only these officers who have the power to withdraw from
the prosecution with the effect stated in section 494. If an Advocate
privately engaged by the complainant and permitted by the Magis-
grate to appear for the prosecution, withdraws from the prosecution,
the effect provided in section 494 does not follow; in cther words,
the trial proceeds.

It would be different if the case were a summons case. The com-~
plainant could then be permitted to withdraw the complaint under
section 248. And even in a warrant case a Magistrate can, under-
section 239, discharge the accused at any time before the charge is
framed, provided that the offence is one that may be lawfully com-
pounded. But in a warrant case which is not compoundable, the-
trial must proceed even if the complainant does not wish to press
the charge, unless indeed the Magistrate finds sufficient reasons for-
gischarging the accused uader section 253 (i.e., where the charge-
appears to be groundless), )

It may be noted that a different opinion was pronounced in the-
Lower Burma case K.-E. v.-4dung Nyun* where it was ordered that in
a warrant case which was not compoundable (viz., a case under
section 354, Indian Penal Cude) the accused could be ‘‘diccharged
for want of prosecution,”” if the complainant “vished to withdraw-
from the prosecution. I refrain from following that ruling as I

#2 L.B.R., 16s.
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et Maune G¥! can find no authority for it and venture, with great respect, to dissent

.
MNea Lu Gare.

from it.
In the present case, all the evidence for the prosecution had been

recorded and the accused had been examined and charged Yefore tha
Subdivisional Magistrate passed his irregular order of acquittal. in
ordinayy circumstances, the proper course would be fo set aside the
order of acquittal and at the same time direct that the Magistrale
should proceed with the trial. .But the Magistrate in passing ordera
remarked that “‘the case is more or less of a civil nature and though
I have charged the accused I consider the case a very doubtful one."”
A perusal of the record bears out this opinion on the merits of the
case which is a dispute between a paddy broker and a miller as to
monies advanced by the former to the latler, which the latter han
pot fully accounted for.” I think it may be held that the evidence fo.
the prosecution did not make ont a priméd facic case of a eriminal
offence against the accused, and that the Magistrate would have been
justified in discharging the accused under section 253, Code of

Criminal Procedure.
For these reasons, while setting aside the order of acquittal, I

:trake no order for the further prosecution of the case.
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Criminal Procedure—188. Criminal Revision
No.yzg.of
. 7 - 190
Before G. W. Shaw, Esqg., C.S.1. . stk Fanuary
- NGA LA @ MI HLA KYU. 1005,
2 Mr. A. C. Mukerjee—ior Applicant. Mr. Sen Wa—for Respondent, ——
Held ,—that mainlenance does not include children’s schooling fees.

References
45 L.J. Ch,, 191; 1 Ch. D., 226, ~
Stroud’s Judicial Dictionary, Ed. 18¢o, s. v. Maintenance.
U.B.R., 18g7—o01, I, 106.
Blackstone’s Commentaries, Vol. I, Chapters XV and XVI, Kert'd
Edition,

On the gth August 1go7 the Headquarters Magistrate made aR
grder directing Applicant to pay Rs. 15 a month for the maintenance
-of his two daughters, then @ged g and 5 respectively. Applicant af
that time was a clerk at Katha, drawing Rs. 64 a month. Respon-
dent, the mother of the children, alleged 2 divorce, and made no claim
for maintenance lor herself. Therefore no enquiry was iw.cde with
reference to Respondent’s position or Applicant’s treatment of her.

Thirteen months’ later {wiz., on the 8th September 1908) Respon-
.gent applied under section 489, Criminal Procedure Code, for ap
increasesof the children’s maintenance, and the Magistrate (the suc-
.cessor in office of the Magistrate who had made the original order)
increassed it to Rs. 23,

It is now contended that this new order was wrong, and I am of
opinion that it was. ‘

The considerations which appear to have led the Magistrate ta
sake it were (1) that ‘Applicant had wilfully deserted Respondenf
-and was, luckily for him, not paying maintenance for her; (2) thaf
Appli~ant was now drawing {(at Myitkyina) a salary of Rs. 8o with a
docal allowance of Rs. 24 besides, (3) that the *‘children are growing
-older” and the “‘cost of schooling fees and clothing will bs
Jincreasing.”’ N
The ngrst was quite irrelevant and the Magisirate was not justified
-“e¥en in saying incidentally that ‘Applicant had deserted Respondent,
since that question had never been gone into. 2

On the second point, the local allowance would certainly be
‘designed to counteract high local charges and could not be faitly
regarded as an addition to Applicant’s means; while an increase of
maintenance proportionate to the rise in salary, from Rs. 64 to
Rs. 80, would be no more than Rs. 3-12.

I proceed to the third point. The children were in fact a year
-older being now ro and 6 instead of g and 5. It is not reasonable
to suppose that this differunce of age could appreciably alter the
‘circumstances of the children within the meaning of rection 489,
Criminal Procedure Code, so far as regards clothing., The authorities
‘that have been cited give no support to the contention that it could,
fAnd as regards schooling, no attempt has been made to show that if
fomes within the meaning of ‘‘mainienafice’™ in section %88,
Lriminal Procedurs Code.
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I have been at some pains to look for a definition of maintenance._
In the English Law it was held, in at:least one Chancery case (Re
Breed)™ that “maintencnce and support’” included education.f But
the report iz not available, and I can find nothing to suggest that
“‘maintenance’” by itself has ever been taken to include cducatior.
On the contrary, it is to be inferred from Blackstone’s treatment of
the subject that maintenance and education are regarded as different
things (see Commentaries, Vol. I, Chapters XV and XVI, Kerr's
Edition). i ;

Here in India, none of the numerous IHigh Court decisions dealing
with the maintenance provisions of the Criminal Procedure Code
remotely suggests that the cost of education is to be allowed for when
a Magistrate is fixing the amount payable for the mainienance of
children.

I think that when the Criminal Procedure Cude provides in
a summary way for compelling a man to ‘“‘maintain” his wile or
children in certain circumstances, it is not intended to go further
than to ensure to the wife or children food, clothing and lodging (cf.
the term ‘‘Aliments’’ in Scots Law, see Wharton’s Law Lexicon,
s. v. Aliments).

The proceedings under Chapter XXXVI do not amount to a Civil
Suit where the issue is as to the social standing of the wile and the
amount of alimony appropriate; or the kind of education children of a
pe-son in the father’s position ought to receive and the amount, if
any, properly payable in schooling fees for them. These are questions
beyond the scope of the Criminal Procedure Code (cf. Nga San v.
Mz We)i. - ;

My conclusion is that no good ground was made out in the prosent
case for adding to the amount of maintenance originally ordered, and
if the Magistrate had correctly interpreted the law on the points
hioted ahove, he would not have altered it. 0 B

The Magistrate’s order is set aside and the Respondent’s %ppli-
cation under section 489, Criminal Procedure Code, 1s dismissed.

g m—— L

#g5 L.J. Ch., 191, I, Ch. D., 226. i
See Stroud’s Judicial Dictiopary, Ed. 18go, s. v. Maintenance.

U.B.R., 18¢7—o1, 1, 106
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Criminal! Procedure—488.

Before G, W. Shaw, Esq.,‘ C.8,
Ml THAING ». NGA PO MIN,
Mr. Tha Gywe—for applicant,

As long as an order for the payment of maintenance holds good, it deserves to
be enforced : and while a Magistrate may, in the exercise of his discretion, refuse
to recover an accumulation of arrears, there seems to be no good reason why he
should not enforce payment from the time of the new application.

References :

U.B.R., 1g02-03, I, Cil. Pro., 3.
4 BL.R., zg.

LL.R., z0sMad., 3.

APPLICANT got an order in 1go1 for the payment of Rs, 3 per
mensem as maintenance for her child, a son. Respondent paid for
some time, but for 3 years and 11 months before the present pro-
ceedings were instituted he neglected to pay. Applicant then applied
to the Magistrate to enforce payment of the arrears. . This was on
the 25th March last. Respondent could only say iz his defence that
Applicant had not asked for payment, and that under the Ruling of
this Cburt in Nga Po v. Mi Myit * hz should not be required to pay
the accumulated arrears.

It was admitted that the child was about g years of age at the
time of the present proceedings. ,

+ The Magistrate dismissed the application on the authority of
Nga Po’s case,

It is contended that this was wrong. In support of the application
a Madras decision [Allapichai Ravuthar v. Mohidin Bibit (1896)3
has been cited, where arrears for 55 months and 28 days were hel
enforceable. This Madras case no doubt was not brought to the
notice of the learned Judge who decided Nga Po v. Mi My, Buton
the other hand it was solely directed to the amount of imprisonment
that might be awarded, and did not disucss the question whether it
was in accordance with the intention of the Legislature that arrears
for a long period should be recovered by the summary procedure
provided in section 488 of the Criminal Procedure Code, The
view taken in Nga Po’s case, which agrees with that taken in the
Lower Burma case of Nepean v. Mi Kyan, i appears to me to
be sound. I do nof, however, see why an applicntion to enforce
payment should be dismissed altogether. As long as the order of
maintenance holds good, it deserves to be enforced : and while a
Magistrate may, in the exercise of his discretion, refuse to recover an
accumulation of arrears, there seems to be no good reason why he
should not enforce payment from the time of the new application.

- Respondent,though duly served with notice, has not appeared
and this application has been head ex-patte.

#11.B.R., 1g02-03. I, Cil. Pro., p. 3.
+1.L.R,, 20 Mad,, 3. i 14 g.L.R., 20,
- 3

Criminal Revision.
No. 387 dof tgog.
August zrs3,
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I set aside the Magistrate’s order and direct Respondent to pay
3 months’ maintenance, 7iz., for the months of March, April, and
‘May last :—1'he Magistrate’s order dismissing the application was
passed on the 31st May. The Magistrate is érected to proreed to
levy the amount, and enforce payment in accordance with clause (3]
of section 488, Criminal Procedure Code.

The Magistrate will also understand that there is nothing to
prevent the Applicant from applying to enforce payment for sicceed-
ing months if the Respondent’s neglect to pay should render this

necessary.
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Criminzl Procedure—a488.

Maintenance.

——

Before G. W. Shaw, Esq., C S.1.
MI MYA ». NGA PADON.
Enforcement of arrears.

The gircumstances of each case must be considered and an application is not
mecessarily to be dismissed entirely.

References :
ILL.R. z0 Mad,, 3.
4 BLR., 29., ,
Criminal Revision No. 387 of 1909 (unpublished).
U.B.R,, 1902-03, I, Criminal Procedure, page 3.

THIS case has been referred by the District Magistrate. Respon-
dent having failed to pay Rs. 2-8-0 a month as maintenance for a child
for 27 months, Applicant applied for enforcement of the order.

The Magistrate’s attention was drawn to Nga Po v. Mi Myit,®
‘where fhe principle to be observed was laid down. But he apparently,
found himself unable to decide whethér he ought to refuse to enforce
27 raonths” arrear:. I think he 'did not quite correctly apprehend the
meaning and cffect of Nga Po v. Mi Myit. What he had to do was to
ascertain under what circumstances the arrears came to accumulate,
ahd if there was no good reason why the Applicant should not have
apptied with greater promptitude, whether it would be equitable and
in accordance with the spirit of the Criminal Procedure Code to
-enforce payment of the accumulation. There was no question of
“fixing a limit or creating a precedent. In the nature of things no hard
and fast rule can be laid down. Each case must be considered on
its own merits.

In Mi Thaing v. Po Min,} where it was sought to enforce payment
-of arrears for 3 years and 11 months, the child being ahout ¢ years
cld at the time of this application, I said :

““The Magistrate dismissed the application on the authority of
Nga Po’s case,

““It is contended that this was wrong. In support cf the appli-
-cation a Madras decision [Allapichai Rawvuthar v. Mohidin Bibi}
(1896)] has been cited where arrears for 55 months and 28 days were
keld enforceable. This Madras case no doubt was not brought to
‘the nclice of the learned Judge who decided Nga Po v. Mi Myii. But
on the other hand it was -olely directed to the amount of imprison-
ment that might be awarded, and did not discuss the question whether
it was in accordance with the intention of the Legislature that arrears
for a long period should be recovered by the summary procedure

#*1j.B.R., 1902-03, I, Criminal Procedure, page 3.
+ 1907-09, Criminal Procedure, 19.
II.L.R., z0 Mad,, 3

Crimsnel Revision
No. 576 of

zg0g.
September 20tk

Lo
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provided in section 488 of the Criminal Procedure Code. The view
taken in Nga Po’s case, vhich agrees with that taken in the Lower
Burma case of Nepean v. Mi Kyan,* appears to me to he sound.

“l do not, however, see why an application to enforee | ayment
should be dismissed altogether. As long as the order of mainlenance
holds good, it deserves to be enforced, and, while a Magistraie may,
in the execrcise of his discretion, refuse to recover an accumulation of
arrears, there seems to be no good reason why he should not enforce
payment from the time of the new application.

‘I set aside the Magistrate’s order and direct Respondent to pay
three months’ maintenance, »iz., for the months of March, April, and
May last. The Magistrate’s order dismissing the application was
passed on the grst May. The Magistrate is directed to proceed to
levy the amount, and enforce payment in accordance with clause (3) of
section 488, Criminal Procedure Code.

““I'he Magistrate will also understand that there is nolhing to
prevent the Applicant from applying to enforce payment for succeed-
ing months, if the Respondent’s neglect to pay should render this
nacessary.’’

In the present casc the Applicant said that she had not applied
earlier because Respondent always promised to pay. [t is conceivable
that 2 woman might be induced in this way to refrain from applying
to tne Magistrate for some time, and it would certainly he inequitable
;:{o zllow a man to escape from his obligations by a stratagem of the

ind.
The Magistrate’s record is illegible where it refers to the age cf
the child. Presumably the child is not able to maintain itsell,

But these points the Magistrate omitted to enquire into.

Then supposing that in the circumstances 'disclosed the Magistrate
came to the conclusion that it would not be proper to enforce paylaent
of the whole of the arrears, it was for consideration whether he should
enforce payment of any part of the arrears, and, if so, for how many
months. In the case of Nga Po v. Mi Myit and also in that of
Nepean v. M1 Kyan referred to in it, there were special circumstances
which made it necessary to dismiss the application entirely. In the
latter there had been an order apparently passed under section 489
which had practically cancelled the order of maintenance. In the
former the child was now 13 and “‘vrobably able to maintain itself.”
In short, so long a time had been allowed to elapse in both cases that
the circumistances had changed, and some [urther enquiry was neces-
sary before payment could properly b: enforced at all.

I set aside the Magistrate’s order and direct that he make a fresh
order after further enquiry and consideration on the lines indicated in

the foregoing rernarks.

¥ BL.R., 29.
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Hvidence—14, 54.

Before 1. 1. R. Twomey, Esq.
NGA PO 80 ». IKING-EMPEROR.

Held—thal cvidence as to general dishonesty of character is not admissible
-under the Evidence Act for the purpose of raising o presumption of dishonesty in
the particular case under trial.

References i —

Amir Ali and Woodroffe’s Law of Evidence, Notes to section 14.

The Appellant, Po So, who has been sentenced to five years’
rigorous imprisonment for ‘‘lurking house trespass’ (section 434,
Indian Penal Code) is a man with four previous convictions for theff
-and house-brenking.

Po So was seen sittihg down in the middle room of a Péngyi
kyaung at Myingyan, about half past seven in the morning, a time
when all the occupants were away on begging rounds except the head
péngyi who was lying aslecp in another apartment of the kyaung.
"The Koyins’ boxes containing their clothes and other belongings
were in the room where the accused was seen, An Upazin returnin
to the kyaung met the accused coming out. Po So shikoed and sai%
he was from Henzada, and had come to ask for foed. The Upazin
~detained him, and he was searched. No stolen property was found
-on him, but he had Rs, 5-0-6 of his own. His explanation of his visit
to the kyaung is that he had come from Pakdkku by steamer and lost
*the morning train by which he wanted to go to Lower Burma. He
‘had not enough money, and went into the kyaung to beg for food or
money. He was sent up for trial because it was suspected that he
went on to the kyaung to steal. The District Magistrate commenting
-omn the accused’s explanation says :—

*“ According to his own story he started for the station with Rs. 5-4-0, and
it is inexplicable why, if that sum was sufficient to take him to his destination,
“ha had not enough after spending 1} or 2 annas in food, for he must have had
food for his journey in any case. If Rs. 5-4-0 only just paid his fare, he
should have done his begging for food first and then taken the day train.”

But Rs. 5-4-0 is not a large sum for a man starting on a long
journey,and having lost the tram therc seems to be nothing incredible
in his allegation that he wanted io supplement his funds. Indeed
-the prosecution view is not that he had no need to supplement his
funds but that he proposed to do so by stealing rather than by
‘begging. It seems very likely that the learned District Magistrate
would not have convicted in (his case, but for the Appellant’s previous
-convictions, It is admitted that poor people do go into pdngyi
kyaungs to ask for food and that people go into kyaungs unbidden,
There is nothing remarkable in a stranger from another town, who
has lost his train going invo a Pdngyi kyaung which is more or less a
public resort and practically free to all Buddhists.

It is essential therefore to consider whether the District Magistrate
was right or wrong in allowing the previous convictions to influence
‘his judgment. e says ‘I ccnsider that accused’s character ig
relevant, he admits being an old convicted thief.”’

Criminel Appeal
Ne. 65 of
1908,

Fune 239d.

iy
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It seems clear that evidence of bad character is not relevant under
section 54, Evidence Act, for the purpose of raising a general
inference that the accused person is likely to have commitfed the
offence charged. Under that section such ¢vidence can be admitted
only by way of reply to evidence of good character. But there is
another rection, ziz., section 14, under which such evidence might
conceivably be relevant. The section admits evidence of “facts
showing the existence of any state of mind—such as intention, etc.,
etc., when the existence of any such state of mind, etc., etc., is in
issue or relevant,”

In the present case the only question is whether Po So’s intention
was dishonest or not. But the illustrations to section 14 do not
support the view that evidence as to the commission ol previous thefts
by the accused can be admitted for the purpose of delermining
whether he committed or contemplated theft o a later occasion. It
has been held on the contrary in the Calcutta case R. vs.
M. ¥. Vyapoory Moodeliar {1881) cited in the notes to section 14,
Amir Ali and Woodroffe’s Law ot Evidence, that “‘we have no right
to prove that a man committed theft or any other crime on one
oecasion by showing that he committed similar crimes on other
occasions,””  Also, illustration (o) explains that when A is tried
for murdering B by shooting him, the fact that A previously shot at
B is relevant, but the fact thav A was in the habit of shooting at
people with intend to murder them is irrevalent. So @ think il is
clear that evidence as to general dishonesty of character is not
admissible under the Evidence Act for the purpose of raising a pre-
sumption of dishonesty in the particular case under trial. T hold
therefore that the District Magistrate erred in relying on the previous
convictions as evidence of bad character, and drawing the inference
that the Appellant, whose conduct per se was not inconsistent with:
innocence, had the intention of committing theft. The previous
convictions were admissible only for the purpose of enhancement
of sentence, if the evidence establishing the offence charged were
otherwise sufficient.

The conviction and sentence are set aside and the Appellant is.
acquitted and will be set at liberty.
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Evidence—24, 27. Cﬂﬁgziﬁfﬁ‘
39 -
Before G. W. Shaw, Esq., C.S.I. Hareh 8,
_ NGA S&N YA, LU THIT, NGA THI, THA U, NGA KYWIN AND NGA 1900

SO 7. KING-EMPEROR. &

Mr. F.C. Chaiterjee—for 1st, 3rd and 4th appellants,

Confessions excluded where they had’been apparently caused by illegal induce-
ment. Section 2y, Evidence Act, not a proviso to section 24.

References :
2 L.B.R., 168,

UB.R., 180096, 1, 83. f Followed.

Appellants, San Ya, Lu Thit, Nga Thi, Tha U, Nga Kywin and
Nga So have been ceénvieted under section 395, Indian Penal Code,
of dacoity, at Tongyaing, on the 1oth September last, and sentenced
to different punishments from seven years’ transportation to two
years’ rigorous imprisonment and a fine. A gth man, Aung Gyi,
was discharged.

On the date mentioned, after midnight, some seven dacoits
atlacked the house of Nga Lu Kin at Téngyaing, beat Lu Kin and his
wife und demanded money, and carried off Rs. 282-12-0 in money
and other property (bracelets, earrings, rings, etc.). _

*The question is whether the evidence is sufficient to support 4 con-~
viction in the case of ecach of the Appellants. The evidence is of an
gxtremely unsatisfactory character. '

. There is first evidence of identification of certain of the Appellants
as having been among the dacoits. Lu Kin (1P.) and other inmates
did not recognize any of their assailants. The only witness on the
poiat is-Nga Shan (gP.), a man who has been in jail for theft, and
was himself suspected at first of being one of thf dacoits.

#® *®

Manifestly the evidence of a man of this character, uncorroborated
ag it is, is worthless.

It is worthy of remark that Lu Kin (xP,) had known Appellant,
San Ya, for 20 years.

. Next there is evidence of identification of three Exhibits. The
first of these is Exhibit 8, a pinchbeck hmangwin, or finger ring,
cbtained in the search of San Ya’s house from his wife, Mi Pwa Thit,
who was wearing it at the time.

B ® © %
Mi Pwa Thit claims that it is her own property made for her by
one Mi Shwe Le. It is evident that the identification cannot be
trusted. '
The other two Exhibits are No. 11 (nine gold beads) and No. 16
(five gold beads). No. 11 was givea to the police by Mi Ngwe Hnya
17P.), wife of Appellant, Lu Thit, after she had been (illegally)
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detained in the headman’s house at Téngyaing for four days. She
then made statements as to where the beads came from. She was,
she says, detained for tive days more at a monastery @ and was
“kept away from her children for nine nights altogether.”” This was
not contradicted. Before the District Magistrate she slili makes
statemen’s as to where the beads came from. There is nothing to
show that the District Magistrate did anything to disabuse her mind
of any impression produced by the illegal pressure put upon her.
Her hushand had first been prosecuted under sections 109 and 110,
Criminal Procedure Code. He was still in jeopardy. I cannot attach
any weight to her statements as to the beads, The only fact
therefore relating to the beads which is relevant is that they were
obtained from M1 Pwa Thit's possession. No. 16 was obtained from
the possession of Tha Nyan (25P.), who says that Appellant, Po Thi,

ave them to him (in lieu of Rs. 2 which he ¢wed him) on the filth
(?) Tawthalin lazék (14th September 19o8). The District Magistrate
arcepted as admissible the evidence of Po Waing (26P.) as to part of
a confession alleged to have been made to this witness about the 6th
October in consequence of an illegal inducement. * He seems to have
thought that section 27, Evidence Act, is a proviso to section 24 as
well as to section 26. This is not so. The subject was fully investi-
gated in the Lower Burma case of King-Emperor v. Po Min.* I
entirely concur in the judgment of Sir H. White in that case. The
same view had been taken by Mr. Burgess in San Bwin v. Queen-
Empress.t At the outside, all that could be proved was that
Appellant, Po Thi, made a statement in consequence of which The
Nyan was questioned and the beads recovered from him.

#* #* #*

I am unable to find any appreciable value in doubtful evidence of
identification of property—evidence, that is, on which it is impossible
to hold that the property was taken in the dacoity. Such evidence
can neither corroborate any other doubtful evidence tending to prove
the guilt of any of the Appellants nor be itself corroborated by such
other evidence.

#. * &

'This exhausts the evidence with the exception of the confessions
of Nga Tha U, Nga Kywin and Nga So.

The District Magistrate examined the Subdivisional Magistrate
who recorded these confessions, and came to the conclusion that
they were voluntary and admissible.

But the circumstances are very strongly opposed to this conclusion.
Tha U’s confession was taken on the 16th October, after he had been
in police custody for 12 days, during which time an illegal inducement
was offered to Po Thi, the wives of Lu Tuit and Nga Kywin were
being illegally detained, and proceedings were being taken against
San Ya and Lu Thit and perhaps others of the Appellants for bad
livelihood and 10 and 1r days after Nga Kywin and Nga So's
confessions were recorded. On the 3oth October, when the District

2 L.B.R., 168. +U.B.R., 18928, I, 3.
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Magistrate examined the accused, Tha U adhered to his confession,

Noa San Va

But next day, when the charges were framed, and the accused were gy o Frtrzron,

called upon to plead to them, Tha U al once retracted, ard said that
he was nqt one of the dacoits, that he had been detained in custody
far over 15 days and told that if he told the truth,—if not, he would
get punished and so he said what he did, and that he confessed
to the (District) Magistrate, because he had to return to police
custody and was frightened, and that his confession was taught him
by the police. It secems to me that this retractation strongly suggests
that Tha U had confessed under the influence of some inducement.
As scon as he saw that he was to get no benefit from the confession
he retracted it. We know that an illegal inducement was offered to
Po Thi, and that the ‘wives 'of Lu ‘Thit and Nga Kywin were being
ﬁllegiﬂy dealt with in :erer to induce them or their husbands to
speak. *

In a case of the kind, if an illegal inducement is offered to one of
:several co-accused, not only is the same thing likely to be done to the
others, but the fact is likely to get to the ears of the others and to
affect them in the same way, if it does not lead to a sort of com-
petition. _

In the language of section 24, Evidence Act, it sufficiently
“‘appeals’’ from the facts that Tha U’s confession was caused by an
illegal inducement. In other words, it is apparently so caused. It is
therefore irrelevant as declared in that section, and the question of its
truth is immaterial.

» Nga Kywin is recorded as having made his confession on the sth
October, the same day on which he was arrested. But his house was
searched on the 27th Seplember [see Sub-Inspector Po Cho’s
-evidence (31P)]. The Inspector (32P.) had been enquiring about
‘him and ovher of the Appellants before this. San Ya and Lu Thit,
whose names were coupled with his at this time, were already being
prosecuted for bad livelihood on the 24th September (see Myobk
Maung Aung Thein's evidence (36P.)]. His wife, as we have seen,
was under detention and he was probably in police custody (irregular-
1y) before his formal arrest on the sth October. See the statement
of Mi Lan Tin (19P.). All the circumstances combine to raise the
presumption that the confession was caused by an illegal inducement.
Like Tha U, Nga Kywin confirmed his confession when examined on
the 3oth October and, as soon as the charge was framed, plgaded
not guilty. But he did not withdraw his confessior. He said he
was ‘‘very frightened of San Ya and Lu Thit, and therefore he went
‘with them.”’

I hold that the confession recorded by the Subdivisional Magistrate
is irrelevant under section 24, Evidence Act. But the repetition of it
in the words just quoted, afte. the charge was framed, does not appear
10 be open to the same objection.

I do not, however, consider that it is sufficient in itself to support
a conviction, and, as the foregoing analysis of the evidence shows,
there was no other admissible or creditable evidence whatever to prove
Nga Kywin's complicity in the offence. If he had pleaded guilty, the

ase would be different. But he did rot do so.
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Nga So's case is much the same. He confessed on the Gth
October, two days after his arrest. But the circumstances mentioued
as indicating an illegal inducement in the cases of Tha U and Nga
Kywin more or less apply to him also. Like Nga Kywin, he confirmed
his confession when examined on the 3oth October; pleaded not
guilty next day when he was charged, and did not withdraw his
confession. He said, however, that he confessed ‘‘to obtain mercy."’
~Lhat seems to give the explanation. Apparently he had been led to
Lelieve by some one in authority directly or indirectly that it would be
to his advantage to confess, Similar remarks apply. The repetition
of the confession after the charge was framed, though not apparently,
irrelevant under section 24, is not sufficient to support a conviction.,
Indeed, these repeated confessions of Nga Kywin and Nga So would
not have been made at all, if the District Magistreie had taken tho
view of the confessions recorded by the Subdivisional Magistrate and
of the other evidence in the case which I have done, for he would not
have framed charges at all. There was in this view no evidence on
which charges could be framed.

Further, these repeated confessions were not recorded in the
manner prescribed in sections 164 and 364, Criminal Procedure Code.
They were merely the Magistrate’s summary record of what the
accused concerned said in their defence alter pleading not guilty. I
do not think a conviction can be based on such statements,

It follows from what has gone before that none of the convictions.
can be sustained. .

I set aside all the convictions and sentences and direct that
Appellants San Ya, Lu Thit, Po Thi, Tha U, Nga Kwin and Nga So
be acquitted of dacoity at Téngyaing on the zoth September last, and
so far as this case is concerned, released.
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Excise—3 (1) (j) (k), 48 (1) (d).

i e,

Before G. W. Shaw, Esq., C.S.1.

¥. R. VENKATARAMAN CHETTY ». KING-EMPEROR,
Mr. €. G. 5. Pillay—for applicant. -
M. H. M. Litter—for the Crown,
Possession of hemp, unless it is one of the three products specified or gome
preparation or admixture of the same, is not an offence.
Possession to be punishable must be with knowledge and assent.
References -
U.B.R., 1892-96, I, 139, followed,
Lyon's Medical Jurisprudence, 3rd Edition, page 580.
Report of the Indian Hemp Drugs Commission, 1893-94, Vol. I, page 87.

Tue Applicant has been convicted under section 48 (1) (d), Excise:
Act, of possessing intoxicating drugs in contravention of section 18,
and sentenced to a fine of Rs. 51 which has heen paid.

On a search by the Superintendent of Excise a bottle and two tin
boxes were found at Applicant’s house. They were sent to the
Chemical Examiner, whose report was ““The contents appear to be a
majum 9r sweetmeat prepared with Indian Hemp,” It appeared that
the preparation whatever it was, had been made for Applicant by a
man called on the record ‘‘Coopiandi,”” who said he was a
“‘physician’’ of 10 years’ standing and denied that it contained hemp,
t.e., he gave a list of what he said were the (only) ingredients and
they did not include hemp. Ie also stated that he did not inform
Applicant what the mixture contained. He supplied it as medicine
for stomach diseases and other complaints. The accused (Applicant)
said that the Exhibits were a medicine and.did not contain hemp.

The first point to be noted is that the Excise Act does not render
the possession of hemp punishable, but only the possession of ganje,
bhang or charas or any preparation or admixture of the same. Ganga,
bhang and charas are the narcotic products of hemp.

On the face of it the Chemical Examiner’s report was unsatis-
factory. It did not meet the case. It ought to have stated whether
the hemp was one of the narcotic products just mentioned; and to
speak of majum was not enough. Unless ganja, bhang, and charas
represent all the parts or products of the hemp plant from which
miajum can be prepared, it is obvious that majum might not be an:
intoxicating drug within the meaning of the Excise Act. Lyon’s
Medical Jurisprudence is equally wanting in precision (Lyon's Medical
Jurisprudence, 3rd Edition, page 580). It does not say from what
parts or products of the plaut majum is made. It is conceivable that
majum might be made of the seeds which are not nareotic. They are
eaten and oil is expressed from them (See Report of the Indian Hemp-
Drugs Commission, 1893-g4, Volume I, page &7). There are also
the wood or fibre of the thick stalks, and there is the root,.and there
may be other parts. I do not find in the Report just mentioned any-
thing to show that any edible preduct is obtained from the thick
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stalks, and no other parts are touched upon. DBul as the sceds are
edible it is clear that ganja, bhang, and charas, though they are the
unly narcetic products, are not the only parts or products of the plant
of which a sweetmeat might be made. It is of course possible that
majum is always made of one or other of the three. Dul on this
point, as I have said, Lyon is defective, The Hemp lrups Com-
mission’s Report does not, as far as 1 can find, mention wajionr.
Again the Chemical Examiner’s Report is defective in nol making
clear whether any hemp product wae definitely found in the Exhibits.
‘What is to be understood by ** appear to be a...... sweetmeat prepared
with hemp?”’ Appear to contain hemp? On these grounds it is
impossible to hold that the Report as it stands is evidence that the
Exhibits contained an intoxicating drug. It is, however, unnccessary
to call for further report from the Chemical Examirer or Lo examinge
h'm on commission, as the conviction 1s bad for anotlher reason,

Possession to be punishable must be possession wilh  knowledge
and assent—See Pin Ye v. OQ.-E.* The Headquarters Magistrate
who tried the case overlooked this point altogether. The Sessions
Judge, on appeal, thought that the Excise Superintendent’s evidence
showed the Applicant to have known that he had a preparation
which was prohibited. This must refer to that part of the Superin-
tendent’s statement where he said that the accused tried to conceal
the Exhibits by covering them with clothes. But the Exhibils were
found on the search of Applicant’s boxes, and the boxes also had
clothes in them. According to the witness, Nga Pu, one ol the
eiders called to witness the search, accused ‘“opened the boxes for"”
the search party and they ‘‘found the Exhibits after the accused had
put away some clothes which had been in the boxes.”

In face of this statement, which is consistent with probability and
the circumstances of the case, it is difficult {o see how the Applicant
could have tried to conceal the Exhibits by covering them with
clothes. If the Excise Superintendent inferred concealment—I{rom
the fact that there were clothes on top of the Exhibits in the hox—he
was not warranted in doing so. His statement, anyhow, is not
sufficient to support a finding that Applicant knew he had something
prohibited.

I say mothing of this witness's statement as to what Applicant
gaid to him, The Excise Superintendent is a Police Officer, and
section 25, Evidence Act, absolutely bars pioof of an incriminating
statemenrt made by an accused person to a Police Officer. The other
evidence in the case did not touch upon the point under consideration.
Thus it was not proved that Applicant knew that the Exhibits
contained an intoxicating drug. The conviction and sentence are set
aside. :

The fine is to be refunded.

#U.B.R., 1892-66, 1, 130.
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Gamb Iinéﬂé, 7 31,

Before D. Il. R. Twomey, Esq.

JPAW VA, EAW WUN, LAW SEIN, KAN SC, KAW SIN, EAUNG HOK,
LAW SHO, ATAT, KYOWA, KAN SE, LAW KYAN YIT, AKYAN,
ASEIN, NAW DWIN, KYAUNG HLUT, MAW TEIN, MAUNG PE,
SATE, CHAN MYIN, SUN SUN HBAW, LAW SHAUNG, WA SHIN
HU, LAW YAN, LAW KYON, AYU, E MYAN, KO TIN SAID,
SET KAING, SATWA, KYAW SAIK, LAW HU, SET KUN, YI HO,
HOK, SET KYAN, HON HLAING, KAUNG YON, AYAT, KO KA,
ALON, SAUNG IN, ALAW, MONG TOK, IN KE, ayp IN YA «
KING-EMPEROR.

*  Mr., Tha Gywe—for applicants.
Mr. Liitier—for the Crown.

Held—As ward and village headmen are usually appointed by the Deputy
Commissioners after an informal election by house-holders, they are not*officials
in the same sense as salatied servants of Government, and the mere fact that
they are appointed by Government does not disqualify them as witnesses to a
search under section 103, Criminal Procedure Code. Also—that the existence of
obligations, similar to, though wider than those imposed by Chapter IV of the
Code of €riminal Procedure on land holders and private individuals, in the case

of ward and village headmen does not disquelify them in the matter of searches
under the Gambling Act.

References :—

4 L.B,, z13.
+ 8.1, L.B., 1, page 373. :

Forty-eight persons, all except one being Chinamen, were
convicted in this case of playing in a common-gaming house, 2
Chinese Club in Mandalay, or being there for the purpose of gaming
and were tined under section 11 of the Burma Gambling Act.

Mr. Hill, Deputy Superintendent of Police, Mandalay, having
received information that the Club was held as a common gaming
house, obtained a Magistrate’s warrant under section-6 of the Act
and raided the club on the night of the 14th September last with a
force of police. The only door to the Club was found bolted and had
to- be forced  open. Of the 48 accused persons 46 were admittedly
found inside the Club, and among the articles seized in the building
were over 30 packs of cards, a good many dice, and apparatus for
playing the 12-animal game and *“‘Aridaung.”’ Two other men were
said to have run away and were brought before the Magistrate by
summons. Over Rs. 200 in cash was seized and certain Chinese
accouit books and writings, which on being examined by Mr. Taw
Sein Ko, a Chinese scholar, were found to contain nothing of an
incriminating nature.

Mr. Hill says that some of the gambling instruments were found
on the terrace roof of the building, and some of the money was found
in locked boxes, which are apparently called ““Donation’ boxes by
the Chinamen, but are called “‘commission’’ boxes by the prosecution.
The police spy, Ye Ge, says that commission levied on the games
played at the Club was put in these boxes. A sum of Rs. go and
-some gaming instruments were found in one box, The amount
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found  other boxes is not stated.  Mr. Hill himself found no moncy
on the mats of the floor of the room where gambling is said to have
taken place, and none vun the tables.

There is no evidence as to any of the money being found on mats
or tables. A pencilled list of articles seized in the raid was made zs
required by section 103, but this list was not proved at the trial and
what the Senior Magistrate in his judgment calls a copy of it, is not
a copy, as it does not show (as the original does), where the several
articles were found. It is only a partial translation.

Revision is applied for on various grounds. The first is that the
accused were prejudiced by having the case tried by the Senior Magis-
trate, who issued the warrani under section 6, But this groumf 15
waived by the advocate for the applicants, as he is now satisfied that
the Senior Magistrate himselfl expressed unwillingness to try the case
and proceeded with it only on the accuseds’ Advocate (Mr. Hirji)
intimating that he saw no objection.

The second and third grounds are that the convictions rest on the
uncorroborated evidence of spies and accomplices. The witnesses
called for the prosecution certainly belong to these categories, and the
convictions would be bad if they rested only on the statements of these
witnesses. DBut the convictions are mainly based on the presumplion
arising under section 7 of the Act, and the chief point for consideration
is whether the Club was duly ontered and searched under section 6.
The objection advanced as to the proceedings under section 6 is that
the two ward headmen who accompanied the police to witness the
search were not ‘‘respectable inhabitants of the locality in which the
place searched is situate’ as contemplated by section 103, Criminal
Procedure Code. The question whether a ward headman is a compe-
ient ‘‘respectable inhabitant’’ under section 103 has been decided in
the negative by a majority of the learned Judges of the Chief Court,
Lower Burma, who considered the question in Criminal Appeal
No, 411 of 1907 King-Emperor vs. Kwe Haw and 16.* The learned
Chief Justice laid down that “‘the persons called to witness a search
by a police officer or person holding a search warrant must be respect-
able ichabitants of the locality in which the place to be searched is
situate, who do not hold offices to which they may have been appoint-
-ed by a Government officer, the duties of which include taking part in
the prevention or discovery of offences, or bringing offenders to
justice,”” and as the duties of ward Feadmen include such duties ‘‘they
are not such persons as the Legislature contemplated should be called
as witnesses to-a search.”” Mr. Justice Hartnoll, who concurred in
the Chief Judge’s opinion, was to some extent influenced by the con-
sideration that the ward headmen in Rangoon are appointed Ly the
Commissioner of Police (instead of being appointed by the Deputy
Commissioner as in other towns). . _

Tt is a common practice in Upper Burma iowns to call in ward
headmen and block elders as witnesses of searche:, and in view of the
decision of the Chief Court it is desirable that the question as to the

ﬁ . 4L.B.R., 213.
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propriety of this practice should be considered and settled by this
Court so far as Upper Burma is concerned. I agree that some limit
must be put to the words ‘‘respectable inhabitants.”” It would mani-
festly be contrary to the intention of the law for a police officer to call
Jnrtwo felldw police officers to witness a search, however respectable
they may be. But I think the Chief Court ruling unduly restricts the
meaning of the werds. The two disqualifications of ward headmen
as discerned by the learned Chicf Judge are (1) that he is appointed by
Government and (2) that he takes part in the prevention and discovery,
of crime. As to the former disqualification it may be noted that in
Mandalay, and probably also in other Upper Burma towns when a
vacancy occurs, an informal election is held by the Subdivisional
{Mficer, and the candidate who receives most of the householders™
yotes is usually appointed, if he appears to be otherwise suitable, i.e.,
if he is a man of substance, of a good character and intelligence. Ian
theory, at any rate, the ward headman like the village headmen is
chosen for his “respectability,”’ the very quality which is contemplated
'by section 103. It is true that the actval appointment of ward head-
men and village headmen is made by the Deputy Commissioner, but
they are not officials in the same sense as salaried servants of Govern-
ment, and their usefulness lies chiefly in the fact that they are spokes-
men and represcntatives of the people in their charge and inter-
‘mediaries between them and the varicus Government Depariments.
In these circumstances, I do not think that the mere fact of their
appointment by Government should be regarded ar a bar. At the
same time if the prevention and discovery of gambling offences were
cne of the duties of ward headmen, I think that circumstance might
properly be so regarded. But the only offences to which their duties
directly relate are the serious offences mentioned in section 6 of the
Burmes Towns Act, and gambling offences are not included among
these, Seeing that the Criminal Procedure Code, Chapter 4, imposes
.on Tand-holders and even on private individuals the obligation of assis-
ting the police in certain circumstances, I think it is clear that the
existence of similar though somewhat wider obligations in the case
-of ward and village headmen cannot be regarded as disqualifying them
in the matter of searches under the Gambling Act,

It is further argued in this cace that the ward headmen who wit-
-nessed the search belonged to a different quarter of the town and that
they were therefore not inhabitants:of the locality. 1 am not prepared
to agree in tie view that “‘locality’’ has the restricted meaning of
“quarter.”” The ward headmen in this case were called from a
-quarter which is about a mile from the place where the search was
made. * The word “locality’’ seems wide enough to cover this case.

I must point out that the Senior Magistrate who tried this case
committed a serious mistake is not requiring the Burmese lists pre-
pared under section 103, Criminal Procedure Code, to be formally
proved, for the purpose of showing that the requirements of the
-section were duly fulfilled. The lists are filed in the process record,
and the Magistrate contended himself with making an incomplete
.abstract in English. This serious aefect might easily have been fatal
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to the prosecution, for the preswmption under section 7 of the Gamb-
Ing Act arises only when the entry aad search are proved to be in
accordance wth section 103 of the Criminal Procedure Code. I think,
however, that it is not incumbent on me to upset the coavictions on
this ground, as the finding of the exhibits in the Club house is admitted
by the accused persons themselves, and it is in evidence that a list
was actually made as required by section 103.

I must also record my opinion that the evidence of at least one of
the elders present at the search should be recorded for the prosecution,
in order that the regularity of the entry and search may be clearly
demonstrated.

Section 6 of the Gambling Act authorizes the seizure of all moneys
reasonably suspected to have been used or intended to be used for the
purpose of gaming, and section 15 authorizes the forfeiture of such
moneys. There is an entire absence of proof as to the circumstances
under which most of the money was seized. Mr. Hill's evidence
shows that a sum of Rs. go was found with instruments of gaming in a
box, and it may fairly be suspected that this sum was used or intended
to be used for gaming. 5

But as regards the remainder of the money seized there is on the
evidence no special ground for suspicion, and it was therefore not
liable to forfeiture. It might have been different if the list of articles
seized had been formally provad as it ought to have been.

The use of the disjunctive ‘“‘or’’ in section 16 of the Gambling Act
is relied upon by the learned Advocate for the applicants as preventing
a magistrate from ordering portions of both the fines and the money
seized to be paid as rewards. )

This contention is supported by a Lower Burma Ruling Queen-
Empress v. Nga Po and 2,* and it seems to be correct. Moreover
when the section says a portion or a part, it is not admissible to award
the whole. . -

The convictions and sentences are upheld, but it is ordered . that
only Rs.go of the moneys seized shall be forfeited and that the balance
chall be refunded to the persons from whose possession it was taken.

The Magistrate’s order as to the rewaid is set aside, and it is
directed thatf the sum of Rs. goo only out of the fines realized shall be

dictributed as rewards. .

*S.J., L.B., Vol. 1, 1872—02, p. 578.
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Blr. H. M. Liiler, Government Prosccutor,—for the Crown.
Possession or custody by a scrvant, :

Held-—following Q.-E. v. Kyaw Gaung (U.B.R., 1897—o01, 1, 232}, that &
Burman servant in possession of three tolas of opium for his master, a non-

Burman was not guilty of illegal possessioh.
References :
I.L.R., 15 All,, 27.
w———nr All, 262
z L.B.R,, 136.
U.B.R.,, 18¢7—01, I, 1.
- I, 232.

THE accused Pya Gyi, a Burman, was arrested by an Excise Officer
on the road with a packet containing three tolas of Government Ezcise
opium and the “‘opium consumption book’ bzlonging to one Tan
Kon, a Chinaman, on his person. His explanation was that Tan Kon
had sent him to buy the opium for him. Tan Kon gave evidence that
the accused was his servant, that being ill and unable to go himself he
sent the accused to buy the opium for him, through another Chinaman..
Apparently this was the true state of the facts. The Magistrate con=
victed the accused under section g (¢), Opium Act, and fined him
Rs. 5, holding that he was technically guilty of illegal possession.

The Magistrate did not cite any authority, but no doubt relied
upon Direction 71 of the Directions under the Opium Act. - _

The District Magistrate has referred the case for the orders of
this Court, being of opinion that on the principles underlying section
27, Indian Penal Code, and applied in Queen-Empress v. Bhure,* the
accuszd was not guilty and that the "‘Directions’” under the Opium
Act are not legally binding.

The Government Prosecutor has been heard. He supports the
wiew taken by the District Magistrate.

By section 4 of the Opium Act, ‘‘no one shall . ., . . Posgess
opium except as permitted by this Act . . . . or by rules framed
under this Act.” “ ) Lo

By section 5 the Local Government is empowered, with the
“Jprevious sanction of the Governor-General in Council, to make
~qules . . . . ‘‘to permit absoiutely or subject to the paymient of
duty or to any other conditions and to regulate” . ., . . the
‘possession of opium.

By section 9 a penalty is provided for possessing opium i
fontravention of the Act or of rules made under section 3.

The rules under secticn § permit in Upper Burma any nom-
Burman to possess . , . c¢oium not exceeding three tolas in weight
-which he has bought from a cultivator in a local area in which the
cultivation of the poppy-plant is permitted or from Government, of

from a licensed vendor (Rule 13).
¥LIR., 15 Al 9%
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They do not, however, define possession, or touch upon the
Guestion of possession by a servant for hi; master, otherwise described
as custody. They do nnt prohibit possession by a scrvant lor his
master unlecs the servant is qualified to possess on his own account.

The parallel case ‘of possession of arms in contraventien of the
Arms Act was dealt with in Queen-Empress v. Myal Aung* by
Mr. Burgess.

In Queen-Empress v. Kyaw Gaung § this question in respect to
the opium law was practically decided by the same learned Judge.

Both these decisions seem to have escaped the notice of the
District Magistrate. They make it unnecersary to discuss the subject
at length. Queen-Empress v. Kyaw Gaung was a case almost pre-
cisely like the present one. It was complicated by the quantity. of
opium being in excess of three tolas. But I am of opinion that th~
view taken in it on the point now in question is correct, and that the
custody of a servant is not such possessior. as the Opium Act and
Rules contemplate. From what has gone before, it will be evident
{hat Direction 71, so far as it seems to imply that possession by a
servant for his master is not legal unless the servant is entitled to
possess on his own account, goes beyond the Act and Rules, and is
therefore not legally binding. '

1t may be noted that the custody of a mere neighbour was held not
to be possession within the meaning of the Opium Act in Ewmperor v.
Gajidhar,} a decision which was followed in Lower Burma.in Mi Pi
v, King-Emperor§ (a case under the Excise Act).

It follows from the foregoing that the accused in the present case
committed no offence. ’

I set aside the conviction and sentence, and direct that the fine, if

geid, be refunded.

¥U.B.R., 1897-01, I, 1. ! H1.L.R., 25 All 2,062.-
+1bid., 232. §2 L.B.R., 136.
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Pedal Code—366, 372.

Before G. W. Shaw, Esq.
NGEA SHWE THWE alias MI SHWE THWE v, KING-EMPEROR,
Mr. H. M. Liitter, Gowvernmeni Prosccubor,—For the Crown.

Held ,~(1) where a female minor met a person in the street and went away
voluntarily with that person, she was just as much in the possession of her legal
guardians when shic was walking in the street, unless she had given up the in-
tention of returning home, as if she had actually been in her guardian’s house

when taken off; ) )
(2) Letting a female minor for a single act of sexual intercourse is not an

offence under section 372, Indian Penal Code.
References s—

5 Mad., H.C.R., 473. 7 W.R., Cr. 08 (62).
4 W.R., Cr., 6. LL.R,, 24 Mad., 284.

12z Cox, Cr. C., 20.
Appellant Shwe Thwe has been convicted under section 372,
Indian Penal Code, and sentenced to seven years’ rigorous Imprison-

ment.
The facts are these. On or about the 4th August last, Mi Halima,

a Zérbadi girl aged 13, who lived mostly with her grandmother, Mi -

Chit, but occasionally with her father, Chet Kyi, when on her way
back from the shore where she had been to get some clothes, was met
by appellant (dressed as a woman) who took her to his house, gave

s her rice, betel and a cigar and adorned her with a pinchbeck ring and
asbrass bangle, and finally, in the evening after dark, conducted her
to the house of a young Eurasian Engineer named Donald for him to
have sexual intercourse with her. Donald found that she had not
atiained puberty and his efforts to have intercourse with her were un-
successful, but he paid appellant Rs. 4 for his services. Next day
appellant offered Mi Halima to one Myat Sin who, however, refused
to have anything to do with her when she said that she was not a
prostitute and did not wish him to have intercourse with her. Appel-
lant found fault with her for this and apparently began to chastise her,
but she was rescued by a woman, Mi Hla Te, who happened to see
what was going on. After staying two or three days with Mi Hla Te,
Mi Halima went off in the evening to the house of Tha Byaw, a
brothel keeper—why she should have selected him remains a mystery
—and told him that appellant had agamst her will caused her to
become a prostitute, and that she wanted to go home. Whereupon
Thr, Byaw took her to the.Police Station.

This recital of the facts is based on the statements of Mi Halima
herself, of Donald, Myat Sin, Mi Hnit (who heard what she said to
Myat Sin), Mi Hla Te, Tua Byaw and the Sub-Inspector. The only
part of it that rests entirely on the statement of Mi Halima is that
where it is said that appellant took her to his house and gave her rice,
etc., and that it was at his instance that she was offered to Donald
and Myat Sin.

Criminal Appeal
No. g1 of 1906,
Fanuary 5ath,

3907-
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Appellant states that he did not “‘call’”” Mi Halima to his house,
that he met her on the road and she went with him of her own accord
saying that sne wished to earn money as a prostitutc.

According to Donald she did not seem to have any objection, hu
it does not appear that she knew beforehand what she was going to
#onald’s house for. And it is clear that she did object to “slecp”’
with Myat Sin, and that she ultimately got Tha Byaw to send her
home (through the Police). e

Appellant is a pimp and brothel keeper, and T think there can be
no reasonable doubt that it was at his instance that the girl went with
him and was offered in prostitution.

The question is what offence, if any, appellant committed, The
District Magistrate assumed that appellant committed the alfence of
letting a female minor under 16 to hire for the purpose of prostilution
(section g72, Indian Penal Code). But the aulboritics are apainst
this application of the section. In Danlat Bi v. Shaikh AlL* (1870),
Scotland, C.]J., said with reference to the possession contemplated by
section 373, Indian Penal Code—

“To bring a case within the section, it is . . essential to
show that possession of the minor has been obtained under a distinet
arrangement come to between the parties that the minor's person
should be for some time completely in the keeping and under the
contro! and direction of the party having the possession. -
The words ‘buys’ and ‘hires’ convey that meaning, ‘ . and
‘giving them due effect it seems to me that the associated words ‘or
otherwise obtain possession’ were not intended to do more than include
otler modes of obtaining the same kind of possession as that ot a
buyer or hirer | . . Complete possession and control of the
minor's person obtained by buying, hiring or otherwise with the
intent or knowledge that,.by the effect of such possession and control,
the minor should or would afterwards be employed or used for either
of the purposes stated, is what the section was intended to make
punishable as a crime.”

Similarly he held of the correlative words in section 372 that
** ‘sells, lets to hire or otherwise disposes of’ import a complete
making over of the possession of the minor to the person buying or
hirin ‘!l

T%at was a case where a man was charged under section 373 on
the ground that ke had sexual intercourse with a minor not lired to
him, as Mi Halima was hired to Donald in the present case, by a
brothel keeper, but on payment of a pice to the minor hersell. And it
was held that he could not be convicted under that section because the

possession which he got was not the sort of possession contemplated

by the section. . )
There are several o'her authoritative decisions to the same effect.

If for this reason a man cannot be convicted under section 373 for
merely having sexual intercourse with a minor, neither can the brothel

* & Mad., H.C.R., 473.
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keeper who lets the minor to hire for a single act of sexual intercourse Noa Suws TEWE
v

be convicted under section 372, since the kind of possession which he | ]
gives is not the kind of pos;gssion contemplated by section 372. King-Enperong

It remains to consider whether appeltlant committed the offence of
kidnapping from lawful guardianship, or that of kidnapping or
abducting with intent (scction 363 and scction 366, Indian Penal
Code). This is also a question of difficulty. But the principles have
been laid down in several decisions of the Indian Courts.

In Queen v. Gunder Singh ¥ (1863), where a girl 14 years old had
Tur away from her father's house in consequence of ill-treatment on
the part of her mother and meeting the accused on the road had
engaged herself to work as a coolie in his service, it was held that’as
she had voluntarily abandoned her house and was running away, and
as she was 14 years old, apparently a free agent and not of such
tender age as’to lead to the supposition that she had strayed from
home, she was not under her father’s guardianship when she fell in
with the accused and, therefore, he did not take her out of such
guardianship.

In Queen v. Musammai Wazivan + Oozeerun) (1867) it was held
that a child playing about in a public road is still under the lawful
guardianship of its parent or relative living close by.

In Yagannade Rao and another v, Kamaraju % {(1900), com-

aratively a very recent case, the anthorities were examined, and it
was held that immediate or physical keeping or possession it not
necessary. ‘lhe judgment quoted with approval from Reg. v.
Mpycock§ where a girl met the accused in the street and went away
woluntarily with him and it was said, ““The girl was......... just as much
in the possession of her father when she was walking in the street,
unless she had given up the intention of returning home, as if she hod
actually been in her father’s house when taken off,”’

This explains the decisions in the two ceses first cited, and is
sufficient, 1 think, for the determinaton in the present case of the
guestion whether Mi Halima was in the keeping of her lawful guardian
when appellant took her to his house.

1t is evident that she had not left either her father or her grand-
mother with the intention of not returning, and she must therefore be
held to have been in their keeping.

As she was only 14 her consent was immaterial. The intention of
the appellant must be inferred from the use he proceeded to put Mi
Halima to, when he had got her.

In short, I am of opinion that the facts appearing on the record are
sufficient to support a conviction under section 366, Indian Penal
Cod>. The charge has been amended by the addition of a count
under section 366, and the accused has had an opportunity of
answering it.

The conviction is therefure altered to one under section 366, Indian
Penal Code, of kidnapping Mi Halima, a feinale minor, from the
keeping of her lawful guardian, with intent that she might be forced
or seduced to illicit intercourse.

The offence was one of a serious character and I see no reasom
for reducing the sentence. The sentence is therefore maintained,

i o o et s 3 e
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Penal Code—34.
Before. G. W. Shaw, Esq.

HGA TUN BAW anp NGA PAW g, KING-EMPEROR.
Mr. €. G. §. Pillay, Advocate,~{for appellants.
Mr. H. M. Litier, Government Prosecntor,—for the Crown,

To render a person liable under sectidn 34, the common intention must cover
the act done by all the several persons.

References j—
U.B.R., T904-06, 1, Penal Code, 33.
1. LLB.R,, 233
e 125.
3 122.

I.L.R., 19, Mad. 483.

Appellants Nga Paw (25) and Tun Baw (20) brothers, and sons of
-the village headman, have been convicted under section 302, Indian
“Penal Code, and sentenced to death for the murder of Shwe Wa, by
hitting him with sticks, on the 18th March last, at Tawbdkkon, and so
causing injuries from which he died on the rrth May.

It was at lamp-lighting time in the evening, Shwe Wa had been
abroad and was returning home, perhaps drunk and quarrelsome.
After éntering the village gate, and before he got to his house, he was
lzid senseless on the road-side with a wound on his head and anodher
on his chin. He was admitted to hospital next day, and beside the
two wounds just mentioned, he was found to. have an abrasion on the
Izt side of the neck and another on the left jawbone. All the injuries
-wers caused by a blunt weapon. On the 3rd May he was discharged
from hospital, but was taken back on the gth and died on the 1ith
fmnﬁ internal injuries (to the throat) resulting from the blow on the
"neck. .

The first point for determination is whether it was satisfactorily
proved that Appellants were the persons who struck the blows.

* #* #* E 3 #*

The defects of the lower Courts’ proceedings do not in my opinior
-substantially weaken the main statements of Shwe Wa which have

never varied, viz., that Appellants were the men who struck him, that

Tun Baw delivered the first blow on the lread, and Nga Paw, the
.second on the chin or neck,
& % * * L

For these reasons I am of opinion that the lower Court was right in
finding that Appellants were the assailants of deceased.

I’ remains to consider what offence each of them committed.

In finding both the Appellants guilty, and guilty of murder, the
learned Sessions Judge ha: applied section 34, Indian Penal Code,
as interpreted in the Lower Burma case of Po Sein #. King-Emperor®

T have grave doubts whether the decision in that case is quite correct. .

I think that it fails to give due weight to the necessary condition
sthat the common intention must cover the act done. This is where the

*1 _L.B.R., 233.

Crimsnal Appeal
No, 162 of
X007. -
Sepiember 17tk
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Madras case quoted (Queen-Empress ». Duma Baidya)* differs. It
is clear to my mind from the language of the last menlioned decision,
that section 34 was in the minds of the Judges, and i think their infer-
pretation of the section is the right one. ) )

Mayre's commentary, paragraphs 243 and 244, agrees with this
view (Mayne’s Criminal Law of India, 3rd Edition).

When the section speaks of “*an act’’ being “‘done by several
persons,” it seems to contemplate the case where more than one
person shares in the doing of the act, and it is necessary to bear in
mind the definition of ‘‘act’” given in section 33 and also the provisions
of sections 13, 37 and 38. The meaning is more readily apprehended
in examples. '

(1) A and B form the intenlion of causing death or injury sufficient
in the ordinary course of nature to cause death:to € (murder, section
300, Indian Penal Code). In pursuance of that intention they each
deliver a blow. Death is caused by A’s blow. The whole assault is-
the act referred to in the section, and it is said to be done by several.
persons because more than one shares in the doing of it. B as well as
A is responsible for the whole as if he had been the only actor, because
it was done in furtherance of the common intention, and he took part
in it. In other words he is guilty of murder as well as A.

{2) A and B form the intention of causing grievous hurt to €. In.
furtherance of that intention each delivers a blow. A in delivering
his blow intentionally causes injury sufficient in the ordinary course of.
nature tc cause death. C dies from this injury. Here the whole
assault is the act referred to in the section, and it is said to be done by
several persons because more than one took part in it. But the
intentional causing of injury sufficient in the ordinary course of nature
{0 cause death was not done in furtherance of the common intenton,
the common intention being only to cause grievous hurt. Therefore
while A is guilty of murder B is not liable under this section to the
punishment for murder.

(3) A and B form the intention of causing grevious hurt to C
Each in pursuance of this intention delivers a blow without intending
to cause death (culpable homicide, section 299, and murder, section
B00) or to cause injury likely to cause death (culpable homicide) or:
injury sufficient in the ordinary course of nature to cause death
(murder). A accidentally hits a vital part and causes death. B's
blow causes simple hurt. Neither A nor B is guilty of more than
voluntarily causing grievous hurt. But both are liable for that offence
under section 34. -

In applying these considerations to the present case we have to see
Efst what the common intention of the Aprellants was. Unless this.
was to cause death or injury sufficient in th¢ ordinary course of nature
10 cause death, neither of the Appellants could be convicted of murder
inerely on the strength of section 34..

The common intention as well as the intention of each individual.
has to be inferred from all the circumstances disclosed. The material

*I.L.R., 19 Mad., 483.



UPPER BURMA RULINGS. 7

is meagre. There is the deceased’s accovut of the quarrel at the
gate. This was a very petty quarrel. Then there is the fact that
iAppellant, Tun Baw, struck onc blow on the head which caused a
contused wound down fo the bone but not exposing it, and that
ﬁppellant Nga Paw struck one blow on the chin. According to the
medical evidence the injury to the neck may have been caused by the
same blow. Presumably the abrasion on the left jaw was similarly
caused. When a matter of the kind i1s doubtiuvl, the accused is
entitled to the benefit of it. This blow however was a very severe
oue, and considerable force must have been used. It was probably
aimed at the head. It is not usual to aim at a man’s chin or neck. It
was probably an accident that the blow struck the chin and neck.
The fatal result which actually ensued could hardly have been con-
templated at all? There is no evidence as to the size and weight of
the sticks that were used, or as to the way they were used,

Sir C. Fox’s remarks in the Lower Burma case already cited in
reference to a blow on the head must be taken to have been modified
later on {fuller consideration in Shwe Hla U ». King-Emperor * and
Shwe Ein ». King-Emperor +. 1 concur in the view expressed in the
later cases, and have already followed them in Naban z. King-
Emperorf. ]

It cannot always be assumed that when a man strikes a blow on the:
head, he intends to cause death or injury sufficient to cause de~th
{murder, section goo, Indian Penal Code), or even injury likely to
cause death {culpable homicide, section 29q). 3

* On these facts I am of opinion that the Appellants cannot.be held
to have had the common intention to ‘do anything more than cause
grievous hurt or injury which they knew to be likely to amount to
grievous hurt (section g2z, Indian Penal Code). Bat I think that it
may reasonably be inferred that they had this intention.

In the same way I do not think that Nga Paw can be held to have
intended when he struck his blow to have had the intention to cause
mere serious njury.

Appellant Nga Tun Baw actually caused no more serious injury
than simple hurt as far as the evidence shows. But under section
34 on the principles above explained, he is liable for voluntarily
causing grievous hurt,

I alter the conmvictions to convictions under section 325, Indian:
Penal Code, and reduce the sentences to five years' rigorous

imprisonment,

*2 LBR, 125. 13 LBR, 122. {UB.R., 190406, I, Penal Code, 3.

Nea Tun Baw
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Penal Code=—178.

Before G. W. Shaw, Esq.
NGA PYO #. KING-EMPEROR.
Mr. Thae Gywe—for applicant.

Held—a witness in 2 Civil case is entitled to payment of his expenses before
‘he gives cvidence. If he is not paid he is not bound to appear at all in answer
-to the summons, and it is no offence to refuse to give evidence on the ground of
insufficient payment of expenses before the Judge has decided that the payment
made was sufficient, ;

Applicant was convicted under section 178, Indian Penal Code,
apd sentenced to pay a fine of Rs. 10 or in default to undergo seven
-days’ rigorous imprisonment.

I do not think that he was quite fairly treated. Both the Judge of
the Township Court and the Subdivisional Magistrate were evidently
imperfectly acquainted with the provisions of the law bearing upon the
case. A wilness in a Civil case 1s entitled to payment of his expenses
according to section 160, Civil Procedure Code, before he gives
evidence,

If he is not paid he is not bound to appear at all in answer to the
summons. (See the explanation to swction 174, Civil Procedure
“Code.}) And if he does appear the Court may discharge him without
requiring him to give evidence, (See section 162.)

The accused was perfectly entitled to represent to the Judge that
he had not been properly paid, and on that ground to refuse to give
-evidence.

It was then the business of the Court to decide whether he had
‘been drly paid, and the Court did this. The accused was then bound
‘by the Court’s decision.

The proceedings are defective in failing to show whether the
accused still refused to give evidence after that decision. I do not
‘think this can be inferred either from the Township Judge's report or
irom the proceedings before the Magistrate

If the Township Judge had followed the procedure laid down in
sections 480 and 481, Criminal Procedure Code, or that laid down in
section 484, Criminal Procedure Code, the statement of the accused
would be on the record and there would be no doubt as to the facts.

As it is, I do not think that the applicant’s plea of guilty can be
arcepted, It is not at all clear that the offence was correctly stated to
him. It was no offence to refuse to give evidence in the first instance
on the ground of insufficient payment of expenses before the Judge
had decided that the payme:rt made was sufficient; and it does not
appear that applicant refusec to give evidence after the Judge had
-decided to that effect.

In the circumstances, the Judge, if there really was cause for pro-
-ceeding against applicant, ought to have followed sections 480 and
4815 Crimmal Procedure Code. It might then have happened that
:applicant would have apalogised, and the Judge could have discharged

Crimina) Revision
No. 496 of
. Q0%
Fuly gth.
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him or remitted the punishment under section 484, Criminal Procedure
Code.

If, however, there were any special reasons why the Judge should
send the applicant before a Magistrate, then as I have said, he should
have proceeded under section 482, Criminal Procedure Cude, or sce-
tion 476, Criminal Procedure Code, and the Magistrate ought al once
te have taken cognizance on the Judge’'s complaint.”

The Subdivisional Magistrate (and the District Magistrate too)
were entirely mistaken in supposing that sanction was required. It is
cnly necessary to read clause (a) of section 195 (i), Criminal Pro-
cedure Code,to see that. The complaint of the public servant con-
cerned, in this case of the Judge of the Township Court, was all that
was necessary.

As it.does not appear that applicant committed any offence, thx-
conviction and sentence arve set aside and the fine is to be refunded.
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Penal Code—3061, 363.

Before G. W. Shaw, Esq.
NGA TE LA ». KING-EMPEROR.
Advocate for applicant—DMr. J. N, Basu.
Where a female minor, by preconcerted arrangement with the accused left
the house of her parents of her own accord, intending not to return, and met the

accused at a place appointed and eloped with him willingly.

Held-that the accused was an active participator in the minor's leaving her
Jparents’ house, and therefore was rightly convicted of kidnapping from lawiful
guardianship.

, eferences :—
U.B.R., rouL, Penal Code, 1. -
1 L.B.R., 205.

The facts of this case are that Mi Shwe Hlaing, a girl of 13, living
with her parents, fell in Jove with the Applicant and, by arrangement
wwith him, left the house and met him at a place appointed, went away
with him and lived with him as bis wife. She was traced, and
recovered at g o’clock on the night of the same day, the elopement
-having tgken place early in the morning. Applicant, who is a lad of
16, has been convicted under section 363, Indian Penal Code, of kid-
napping a minor from lawful guardianship and sentenced to six
cenths’ simple imprisonment. 3

It is contended on his behalf that there was no evidence to show
that Applicant took an active part in the elopement, that when she
left the house the girl had no intention of returning, and therefore she
could not be zaid to be in the keeping of her parents at the time when
she met the Applicant.

The reference is to Shwe Thwe v. K.-E.* and the decisions there
cited, from which it is said the present case is distinguishable,

The only Ruling in Upper or Lower Burma which seems to bear
directly on the point is The Crown vs. San Hlaing, 7 where a Bench of
the Chief Court .held that an accused may be guilty of kidpapping
‘a minor from lawful guardianship, where there is no evidence of the
accused having in any way enticed the minor away, and where the
evidence is that the minor of her own motion left her guardian’s
keeping and proposed elopement to the accused, and went with him
of her own free will. That was a case where the girl went to the
“bazaar and there met the accused, and at her own request went with
him to another village—on conjugal terms. _

Tt uoes not appear whether any arrangement had been made before
‘the girl left her parents” house, or whether, when she left the house,
she did so with the intention of not returning. The view which the
learned Judges apparently took was that she had not decided not to
‘return when she lelt her parents’ house, and was therefore still in
their keeping at the time she met the accused.

* U.B.R., 1907, I, Penal (jode, o TR 2 + iL.B.R., =zog.

Criminal Revisios
No. 520°of
1907,
August agth,
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The present case differs w that, as far as the material available
enables me to form a definite opinion, the girl lelt the house with the
intention of not returning. She was being pressed by her mother to
marry a man she did not like, and also, as she says, being illtreated.

But on the other hand there is another circumstance waich appears
to me to be fatal to the Applicant’s case. The girl states, and
the Applicant also admits, that the meeting and elopement were
arranged beforehand. In short, the Applicant was an active parti-
cipator in her leaving her parents’ guardianship, and it is not a case
where the girl had already left her parents’ guardianship before the
elopement was arranged. The facts appear to resemble those of the
English case of Reg. v. Mankletow, quoted by Mayne (Criminal Law,
grd Edition, paragraph 472).

In the circumstances I bave no hesitation ir holding that the
Applicant took the minor out of her parenis’ guardiansghip within the
meaning of section 361, Indian Penal Code.

With reference:to the punishment, I am of opinion that it was
unnecessarily severe. The parties_are pénnas. The intention was
marriage, The girl is now living with the Applicant as his wife, at
his mother’s house. Finally, as I have already said Applicant is only
16 years of age.

He had undergone a month’s imprisonment already when the
nresent application was preférred : and nearly three weeks more must
have elapsed before he was released on security.

I consider that, under the circumstances before mentioned, the

Applicant has already been sufficiently punished. o
I maintain the conviction and reduce the sentence to the imprison-

ment already undergone.
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Penal Code— 406.
Before C. W. Shaw, Fsq.
SHUDUTHROY BISSESHURDAS ». AGAMA MISTRY.
Mr. A. €. Mulerjee, Advocate—ior Applicant.

‘Where the alleged facts were that the accused hypothecated to the complain-
ant by a written contract, all his claims as a contractor against Government in
respect of work done and materials supplied to the Executive Engineer, and
undertook regularly and without fail to convey and make over to Applicant all
cheques drawn by the Executive” Engineer in his favour and subsequently, in
violation of the said contract, cashed two such cheques and appropriated the
proceeds. .

Held——that these facts constituted Criminal Breach of Trust.

References—

5 WiR,, Civil 230.

Ghosh, Law of Mortgage, 3rd Edition, page 145.

U.B.R., 1goz-03, Penal Code, page 9.

Mayne's Criminal Law, grd Edition, Part 1I, paragraph 534.

The Applicant laid a complaint before the Subdivisional Magistrate
of criminal breach of trust against Respondent. The allegations were
to the effect that Respondent, to secure a debt of Rs. 1,000, by a
wnitten contract hypothecated to Applicant all his claims as a contrac-
tor agajnst Government in respect of work done and materials
supplied to the Executive Engineer, and undertook ‘“‘regularly and
written contract hypothecated to Applicant all his claims as a contrac-
drawn by the said Executive Engineer in his favour, to “‘hold the same
unto and to the use of’’ the Applicant, and “not under any circum-
stances to cash any bill or cheque or otherwise appropriate the pro-
ceeds thereof without the knowledge and consent of’’ Applicant, etc.,
and that Respondent cashed two cheques aggregating Rs. 1,002-4-5.
and misappropriated the proceeds in violation of this contract, The
Subdivisional Magistrate dismissed the complaint doubting if there
“‘could be a trust when the property pledged is not in the possession
of the mortgagor.” ,

The District Magistrate ‘‘saw no reason to direct further enquiry,””
but did not record anything to explain his view of the case. )

Apparently the Subdivisional Magistrate thought that the Respon-
dent could not be said to have been entrusted with the cheques,
because at the time of the contract they were still in possession of the-
Executive Engineer or had not come into existence . But his meaning,
is not very clear.

There was certainly nothing to prevent the parties from making
the contract they did, ¢f. sections 5 and 0, also sections 3 (definition
of aciionable claim) and 134 of the Transfer of Property Act. That
Act of course 1s not in force in Upper Burma, but the general princi-
ples of law contained in the sections cited are—

As to whether the facts alleged by Applicant would constitute
criminal breach of trust, we have to see what section 405, Indian:
Penal Code, says :—'‘whoever being in any manner entrusted with:
property, or with any dominion over property, dishonestly misappro-

Crimingl Revision
Neo, 863 of
100%
Fanuary 16th,.
1908,

———
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14 UPPER BURMA RULINGS.

priates or converts to his own use that property, or disposes of that
property in violation . of any legal contract . . . . which
he has made touching tue dischurge of such trust . . . commits

criminal breach of trust’.
There can be no doubt that if the Respondent made th2 contract

alleged, and disposed of the cheques as he is alleged to have done, he

‘converted the proceeds of the cheques to his own use, in violation of

the legal contract he had made touching the manner in which he was
to deal with them. It is then necessary to comsider whether there
was a. trust within the meaning of the section. If there was, then the
Respondent clearly acted dishonestly (section 24, Indian Penal Code),
and was guilty of criminal breach of trust, Mayne says “‘a {rus? may
be defined, as any arrangement by which one person is authorized to-
deal with property for the benelit of another’” (Criminal Law, 3rd
Edition, Part 1I, paragraph 534).

‘This certainly in my opinion covers the actions imputed to Respon-
dent in the present.case. For he mortgaged (hypothecated) his
claims on the Government, and was bound by his contract to “‘hold
the cheques unto and to the use of’’ the Applicant, and not to cash
them or appropriate the proceeds without Applicant's knowledge and
consent, but to ‘‘convey and make them over” to the Applicant.

Mayne further says, quoting the language of several decisions,
“where the trust and the breach of it are both made out, i would be
no answer to a charge under these sections that the accused had an

“interest in the property, provided it was not an interest which justificd

his mode of dealing with it.. There 1s nothing to prevent one partner
being convicted under section 405 of criminally misappropriating the
parfnership property. So a mortgagor in possession who wilfully
incurs arrears of Government revenue and allows the property to he
sold, and then purchases it benami, with the object of holding it free
of the claim of the mortgagee, has committed an offence under the
same section. And conversely, where property has been pledged to
another, who then makes use of or deals with the property, he will be
guilty of breach of trust according as he is justified in his acts by the
terms of the pledge, and if not justified, according as his conduct is
dishonest.”’

The case of the mortgagor in posscssion is Ram Mantk Shaha v.
Brindeban Chandar Poidar* where-the learned Judges said, “‘we
are disposed to think that the mortgage being in an English form,
and the property being in point of law in the mortgagee, and the
mortgagors, and particularly Ram Manik being in possession, he was
entrusted by the mortgagee with the duminion over property.”” That
was a Calcutta case of 1366.

We are not in Upper Burma bound by the distinctions of English
lawt. For us a mortgage is simply a tr nsfer of an interest in pro-
perty, and where, by the contract, possession remains with -the mort-
gagor, and it is laid down how he is to deal with the property for the

#¢ W.R., Civil 230. fSee Ghosh-Law of Mortgage, 3td Edition, p. 145.
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benefit of the mortgagee, it appears to me that he is entrusted with
the property to the extent of the mortgagee’s interest in i*, just as
much as if the mortgage had been ““an English mortgage.”’ The view
which my leurned predecessor took of the law in Set Shwin v. King-
Ewperor * is consistent with this conclusion. He said ‘‘one cannot
commit criminal breach of trust with reference to one’s own property,
unless it has been assigned to another.”” In that case a debtor had
made an agreement by which he undertook to carry on his business
as before, but to devote the proceeds of the sale of his merchandise in
the first place to the payment of his debts by instalments, but there
was no assignment of his property to the creditors. On this ground
it was held that no offence of criminal breach of trust was committed
when the debtor used the proceeds of the sale of his merchandise for
his own purposes. .

The present case differs in that there was an express assignment,
reduced to writing in an elaborate document drafted by a lawyer,

For these reasons I hold that the alleged facts constitute the
offence of criminal breach of trust, and direct that the Subdivisional
Magistrate make further enquiry into the case. The Respondent was
served with notice but failed to appear and contest the present
applicatior..

*U.l:’o.R., Iagoz-og,m -Iﬁ,ﬁlm;cnal‘Codc, p. Q.
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Penzl Code—265, 266.

Befove D. H. R. Twomey, Esq.
KING-EMPEROR ». MI YA PYAN,

Held,—that where standard weights are nol prescribed no presumption of
fraud can arise in respect of short weights, and a conviction under sections 263,
266, Indian Penal Code, cannot be obtained wuniess the element of fraud is
sirictly proved. ’

The record of a summary trial should show that the law has been
complied with. The record in this case does not show that the Head-
guarters Magistrate kept before his mind the consideration tha
Iraud is a necessary constituent of offences under section 264, 265, op
266, Indian Pen;al Code. There is nothing to show that the accused
vsed or intended to wse the weights fraudulently, ¢.e., as being
equivalent to standard weights or any other weights., Standard
welghts are prescribed in Rangoon and certain other large Municipal
towns [under section 142 (0) of the Burma Municipal Act, 18¢8].
It 1s also provided by Municipal byclaws in force in certain towns
that the weights and measures used in the Municipal bazaars shall
conform to certain weights and measures furnished by the Municipal
Commijtee. Where such weights are prescribed, a bazaar seller
would no doubt be bound to take recsonable care that the weights
used by him are not defective according to the standard, and if any of
his weights varied from the standard so as to give the seller a sub-
stantial advantage, the Court would probably infer fraud. But where
no standard is prescribed it is clear that no presumption of fraud can
arise® and a conviction under sections 265, 266, Indian Penal Code,
cannot be obtained unless the element of fraud is strictly proved. In
the present case it appears that the weights in question were compared
b‘y the bazaar gaung with certain others which are referred to ag
*‘correct’’weights. But there is nothing to show that the latter were
furnished by the Municipal Commiitee as correct or generally recog-
nized by traders as standard weights for the bazaar. “‘Correct’ is a
relative term and is meaningless where there is no standard to refer
~ o, whether a standard prescribed by lawful authority or generally
recognized by local custom. . ]

‘As mno fraudulent intent was alleged, proved, or admitted in the
present case the plea of guilty must be disregarded. The convictior

is set aside and the fine will be refunded.

Criminal Kevision
No, 53 of
1908y
152k Septombor?
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Penal Code—182. Criminal Revisiort.

No. 477 of
Before D. H. R. Twomey, Esq. Octotr Soihs
NGA LU PO, NGA PO CHI, NGA YAN WE 2fr NGA TOK o

. RKING-EMPEROR.
Mr. C. G. S. Pillay—for Applicant.
Mr. H. M. Litter, Government Prosecutor—{or the' Crown.
Held,—that section 476, Code of Criminal Procedure, is inapplicable where

there has been no judicial proceeding.,

Also, that in a prosecution for an offence under section :82, Indian Penal
Tode, the burden o? proof cannot be laid upon the accused. It is for the prose-
cution to show that the infofmation given was false, not for the accused to chow
that it was true.

See Criminal Procedure, page 18.
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Pena' Code-—406.

Before G. W. Shaw, Esq., C.S.1.

H. A.'L. GIRSHAM, Atrvoryey or A. DEWAR v. MUTUSAMY.
Mr. €. G. §. Pillgy—for Applicant, ¥
F-ilure to account for money entrusted may be sufficient ground for a charge
of criminal breach of trust. 2
References :
I.L.R., g All., 666 (dissented from).
U.B.R., 196406, I, Penal Code, 19.

Crsminal Revisien
Nooy25 of
zg0d,
yth Fanuapy
1309,

Respondent was acquitted by the Subdivisional Magistrate on a-

charge of criminal breach of trust (section 406, Indian Penal Code) in
stespect of Rs, 4,916.

The Magistrate, in the end, came to the conclusion he did without
hearing the defence, and on a reconsideration of the evidence for the
prosecution and the accused’s statement. He was influenced
apparently by the decision of Mr. Justice Mahmud in Queen-Empress
v. Murphy ®

The applicant who was the informant in the case seeks the
intervention of this Court in Revision.

Regpondent was admittedly entrusted with Rs. 15,730 by one
Dewar, the Applicant’s principal, to lend out at interest on Dewer's
behalf, and admittedly he rendered an account of Rs. 10,814 only, and
alter saying at first that he could not account for the balance of
Rs. 4,916, promised fo render an account within a month to Appl-
cant’s satisfaction, but failed to do so up till the time the present
proceedings were instituted, i.e., four months from the date of his
promise. '

It his-information to the police, Applicant said that, instead of
"rendering account, Respondent was avoiding him and waz said fo Le
about to abscond, and (therefore) Applicant charged him “‘with
offences punishable under sections 406 and 409, Indian Penal Code,’’
i.e., with criminal breach of trust in respect of the Rs. 4,916 for which,
he was unable to account.

Following Queen-Empress v. Murphy, the Subdivisional Magis-
trate was of opinion that what Applicant wanted was merely an
account, and on the ground that “‘throughout the prosecution ne
statement is made to the effect that accused had dishonestly mis-
appropriated the Rs. 4,016"" he found that ‘‘the facts alleged”’ do not
consitute criminal breach of trust.

-1 am unable to accept this view, and I venture to doubt the
correctness of the decision in Queen-Empress v. Murphy. In that
case the complaint alleged *hat the accused admitted having received
Rs.350 and interest at 12 per cent. on Rs. 600 un account of the
complainant, and as he had failed to account for the same, it charged
him with ‘‘having dishonestly misappropriated the said money and
committed criminal breach of trust in respect thereof.”

*1.L.R., 9 All., 666.
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s L,

In face of that plain statement, it is difficult to sce how the learned
Judge could have been of opinion that there was “‘no allegation in t' e
complaint that the money had, as a matter of fact, been realized by
the accused,”” and “‘no allegation that the money so reslized was
wrongfully appropriated to his own use.”’

The present case is equally plain.

In a case of the kind where money is entrusted for a particular
purpose, the owner cannot know that it has been misappropriated
until the person to whom it has been entrusted fails to account for it.
On the other hand, when the latter fails to account for the money
entrusted to him, the owner naturally comes to the conclusion that he
has dishonestly misappropriated it. Whether a Civil Suit for account
does or does not lie, and whether the complainant or informant has or
has not been led to institute criminal proceedings, merely because he
has not got an account, are immaterial. The question is whether the
facts constitute the ofience defined in section 405, Indian Penal Code.

As observed in Nga Tha Zan v. King-Empeyor,* dishonest mis-
appropriaton may sometimes be inferred from the circumstances
without direct evidence. Many facts have to be proved in that way in
a court of law (cf. the definition of “proved’” in section 3 of the
Evidence Act). In the present case I think that the Magistrate was
right in framing a charge and calling upon the Respondent for his
detence, he was misled by Queen-Empress v. Murphy, and did not
correctly interpret the law.

The Regpondent has had an opportunity of showing cause, and
is quite willing to have the casé reopened.

I set aside the order of acquittal, and direct that the Magictrate
proceed to take evidence for the defence and come to a fresh decision
by the light of the foregoing remarks.

*U.B.R., 1904-06, I, Penal Code, page 1§.
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Penal Code-—188

Before G. W, Shaw, Esq., C.5.1.
YAUNG HON 8y A YIN ». KING-EMPEROR.
Mr. 5. Mukerjee—for Applicant.
Held,—that disobedience of an order issued under scction 268, Civil Procedure

Code, 31882, (0. XXI, r. 46, Schedule I, Civil Procedure Code, 1908) is not
punishable under section 188, Indian Penal Code. :

Reference ;

L.L.R., 6 Cal., 445

THE Applicant, A Yin, has been convicted under section 188,
Indian Penal Code, and sentenced to pay 2 fine of Rs. 30, or in default
to suffer seven days’ simple imprisonment.

The order which he was held to have disobeyed was one which
ought to have been, and no doubt was intended to be, a prohibitory
order in Form 139, Schedule 1V, issued under Zection 268 of the Civil
Procedure Code, 1882, (corresponding to O. XXI, r. 46 and Form
Appendix E, No. 17, of the Code of 1908). Actually, for what reason
does not appear, the order was in Form No. 142, the form prescribed
for cases falling under section 272.

The Applicant was agent of Young Hon, a Public Works con-
tractor, and the order was issued at the instance of B. Mukarji (a
Decree-holder), who wished to attach in execution of decree a debt
which he alleged to be due from the Applicant to La Saing, his fudg-
ment-debtor. :

The only question which it is necessary to go into here is,
whether, supposing the Applicant to have disobeyed a prohibitory
order issued under section 268 of the Civil Procedure Code of 1882, be
was liable to conviction under section 188, Indian Penal Code.

On the face of section 188, I think it is clear that it was not
intended to apply to an order of this kind, and I am unable to see how
it could be shown that disobedience of a prohibitory order issued
under section 268 of the Code of Civil Procedure, either caused or
tended to cause obstruction, annoyance or injury, or risk of obstruc-
tion, annoyance or injury to any persons lawfully employed, or caused
or tended to cause danger to human life, health or safety, or caused
or tended to cause a riot or affray. It is almost absurd to suppose
that it could have any such consequence, and it need hardly be said
that.no attempt whatever was made to prove anything of the kind in
the present case. On this. ground alone the conviction would have
been bad.

But there is more to be said. As pointed out by Mayne in his
Commentary in section 188, it was held (by Sir R. Garth, Chxqf_]'udge
of the Calcutta High Court) in In the matter of the petition of
Chandrakanta De,* as long ago as 1880, that section 188 does not
apply to orders in Civil Suits between party and party, and there has
been no decision to the contrary since, as far as I am aware.

4.*I-.L.R., 6 Cal., 445.

Criminal Reotsion
No, 188 of
2909,
May r3th.
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Moreover, in section 136 of the Code of 1882, it was provided
that disobedience of an vrder under Chapter X relating to discovery
and the pruduction, etc., of documents, should be deemed to be an
offence under section 188, Indian Penal Code, Such a.provision
would have been unnecessary if the disobedience already amounted to
an offence under section 188.

It may be noted that in the Code of 1908, O. XI, r. 21, which
corresponds to the old section 136, omits the clause referring to
section 188, Indian Penal Code. The explanation is probably to be
found in the fact noted by Amir Ali and Weodroffe in their notes to
O. XI, r. 21, that the punishment provided independently of section
188, Indian Penal Code, is of a highly penal character. If the offender
is the Plaintiff he may have his suit dismissed ; if the Defendant, his
defence may be struck out. No doubt the Legislature has come to the
conclusion that this is sufficient provision for disobedience.

Another instance .may be cited from the Code. By section 493
of the oll Code (corrésponding to O. XXXIX, r. 2, of the Code of
1908) a special punishment 1 prescribed for disobedience of a
temporary injunction.

A similar remark applies. If section 188, Indian Penal Code,
could be brought to bear on orders made by a Civil Court hetween
party and party, it would have been unnecessary to provide a special
punishment for disobedience of injunctions.

An attachment differs from the instances mentioned, in that it
carries its own sanction. When an attachment has been made, any
private alienation of property, or payment of a debt, etc_, etc., is zoid
(section 276, Civil Procedure Code, 1882, corresponding to sectivn 64
of the Code of 1908).

This no doubt explains why no special punishment is provided for
alienation of attached property (including the payment of debts in
contravention of a prohibitory order).

As Sir R. Garth in the case above cited referred to committal for
contempt, it may be well to say that while the Chartered Indian High
Courts have the power of sttaching and committing for coulempt,
under their Letters Patent, other Courts in India, subordinate Courts
at least, appear to have no such power. Section 151 of the new
Code of Civil Procedure can hardly be taken to change the situation in
this respect. If, therefore, in the present case the Applicant was
directed by a prohibitory order issued under O. XXI, r. 46, not to pay
2 deb. to any one whatsozver, and disobeyed that order, the only
penalty is that he is still liable for the amount. o

The conviction and sentence are set aside. The fine, if paid, is to
be refunded.
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Penai C ode—447.
Criminal Trespass.

Before G. W. Shaw, Esq., C.S.1.
KING-EMPEROR g¢.:NGA U THIT.

Mr. If. M. Liiticr, Government Prosecutor,—for the Crown.

Held,—hat driving a cart over Government waste land in respect to which
the Municipality had put up notices prohibiting cart traffic, did not amount to
criminal trespass.

Refervences
5 Mad., H.C.R., App. 38.
———————App 17; Weir, 3td Ed., pp. 310, 311, 316.
Ratanlal’s Unreported Criminal Cases, 186z—1898, p. 303.

THE accused, Nga U Thit, was convicted of criminal trespass
under section 447, Indian Penal Code, and fined Re_ 1 or in default
one day’s rigorous imprisonment for driving a loaded cart across a
piece of open ground said to be Government waste land, and to be
used as a play-ground by the boys of the High School. The Munici-
pality had stuck up printed notices in Burmese forbidding people
fo drive catts across the ground, and the Municipal Secretary was ‘he
complainant. There 1s nothing to show that the public have right-
~of-way over the ground. On the contrary, the presumption is, that
they have not. [HHence the ground is not a ** street,”” as defined in
section 2 of the Municipal Act, and is not vested in the Municipal
Committee as such under section 78 (g) of that Act.

1t does not appear that the Government has transferred the land to
the Committee for local public purposes under section 98 (f). This
being so, trespassing on the land in defiance of the Municipal notices
would not appear to involve any of the intentions necessary to con-
stitute the offence of criminal trespass (¢f. the Madras anonymous
cases Nos. 140 and 151 of 1870%—cases almost identical with the
present one).

If the Government itself had issued such notices, the intention to
commit the offence of disobeying the orders would presumably be
inferable (cf. the Madras anonymous case No. 67 of 186g,1 where
the Sub-Collector was authorized to order land not to be cultivated,
and the accused entered upon the land to cultivate it in defiance of
the Sub-Collector’'s order; ard contrast the anonymous cases No.
44c of 1869% and No. 18g ot 1882,§ where no orders had been issued).

Criminal Revisiy
Vo. 201 of
2900,
Fune 15th.

It has been held that land, the property of Government, must be

taken to be in the possesuion of the local Government officers on
behalf of Government. See¢ Queen-Empress v. Fakirgavda (1888) 1l
But here there was no notice by Government or the local Government

*c Mad. H.C.R., App. 38.

tibid., App. 17; Weir, ard Bd., p. 311.

IWeir, 3rd Ed., p. 310.

§1bid., p. 316

[|Ratanlal’s Unreported Criminal Cases, 1862-—--1808, p. 303
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officers. Moreover, it was not shown that the accused was aware of
the notices. Ile said that he did not see them. I the notices had
been good the accused could hardly be held to have had the necessary
criminal intent, unless it was proved thaf he was aware of the prohibi-
tion.

The Municipal Secretary in his preliminary examination said that
the accused, by driving his cart over the ground, caused damage to the
ground, and 1 apprehend it is because carts do damage, that it is
desired to keep them off.

The accused might have heen charged, and presumably might have
bYeen convicted, under section 420, Indian Penal Code, of mischicl.
But he was not so charged, and there is of course no cvidence on the
record that damage was caused.

I therefore set aside the conviction and sentence, and direct that

the fine be refunded, .
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Penal Code—363.

Befove G. W. Shaw, Esq., C.S.I.
RING-EMPEROR v ASGAR -ALI
- Kidunapping from lawful guardianship.

Where the female minor went to the accused’s house and asked him to take
her away, and she had no intention of leaving her parents if the accused did not
conscit,—

Held —thal the miner had no such intention of not réturning as to remove her
from her parents’ guardianship, and consequently that the accused was rightly
convicted.

References :

Crown v. San Hleing, 1 L.B.R., 205, 7

Shwe Thwe v. K.-£., U.B.R., 1907-00. |
I.P. Code, p. 1. b Referred to.

Te Hla v, K.-E. eeemecmssemey 11, |

4 W.R., Ci., 6. 3

THE accused Asgar Ali was convicted under section 363, Indian
Penal Code, of kidnapping Lali, a female minor, from lawful guardian-
ship and sentenced to one year’s rigorous imprisonment. The convic-
tion apd sentence were upheld on appeal.

The parties were Muhammadans. »The accused was a married man
of 40, an intimate friend of the girl’s father. The girl was apparently
14~-at all events she was under 16—and lived with her parents at
Ywataung.

On the alterncon of the day in question she disappeared from the
house, while her mother was at the well, drawing water, She was
found near midnight with the accused at Sagaing. _

Her story was that she had fallen in love with the accused and went
to his house and asked him to take her away, which he did.

Accused’s defence was that the girl asked him to go with her to
look for her father,—an absurd story on the face of it. -

_ ... There was little or no evidence, besides the girl’s, as to the circum-
stances under which she came to go away with the accused. But
what there was, corroborated her,

The Magistrate and the Sessions Judge accepted her story. It
may therefore be taken to represent the truth.

' The question then was, whether accused committed the offence of
kidnapping from lawful guardianship by consenting to go with the
girl when she came to his house and asked him to take her away.

The Magistrate characteristically referred to no authorities. His
juagment ‘does not indicate that he had ever read any of the Rulings of
this Court bearing on the case, or even that he had an intelligent
comprehension of the points for determination.

The Sessions Judge went by the Lower Burma case of the Crown
#. San Hlaing.* But the subject was dealt with more recently in
Shwe Thwe v. K.~Etand Te Hla v. K -E.I In the former

#y 1.B.R., 205. 1+U.B.R,, 190;-09, L.P. Code, p. 1. Irb‘,, p. II.

Crimingl Reviséom
No. 301 of
2000,
Argust 2138,
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case an attempt was made to asceriain the principles on which
decisions of the various High Courts in such cases have proceciled.
The conclusion arrived at was that the point to be determined is
whether the female minor, when she left her gvardian’s house, had
given up the intention of returning home. This was nol expressiy
touched upon in San Hlaing’s case, but in Te Hie v. K-E. il was
observed that apparently the learned judgss in the former case look
the view that the minor had nof decided not to reiurn when she left
her parents’ house, and was therefore still in their keeping when she

met the accused. s
In Shwe Thwe’s case the gir]l was going on an errand when the

accused met her. She had not contemplated leaving her parents

when she left home. In Te IHla's case there had been a previous
arrangement beiween the minor and the accused, that the minor was,
to leave her parents’ house and meet the accused at a concerted spof
and go away with him. .

The present case, 'so far as the Magistrate succeeded in eliciting the
facts, precisely resembled San Hlaing’s case. The minor girl left her
parents’ house with the intention of asking the accused to take her
away, and of going away with him if he consented. But there was
nothing to show that she intended not to return if the accused refused
to elope with her, There was nothing to show that she uad any
redson, apart from her infatuation for the accused, to wish to leave her
parents. :

This is a different situation from that in Queen y. Gundur Singh®
referred to in Shwe Thwe's case, where the girl had run away from her
father’s house in consequence of ill-treatment, and evidently intending.
not to return in any event. .

My opinion is that, in the circumstances of the present case, the
¢ir]l when she left her parents* house had no such intention of not
returning as to remove her from their guardianship.

iThe conviction therefore was right.

iThe proceedings are returned.

%4 W.R,, Cil, 6.
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Penal Code—465, 477A.

Before G. W. Shaw, Esq., C.S.I.
KING-EMPEROR ». W. C. DAS.
Mr. H. M. Liitter, Government Prosccutor—for the Crowa.

Where 2 postal clerk was alleged to bave retained money, the proceeds of a
V.P.P. sale, for three months, and made a false entry in his register of V.I'.Ps.,
to the effect that the pareel had been refused by the addressee and returned to
the vender, and then after he had been transferred to another station to havye
remitted the money to the vendor, held—(1) that i any offence was commitied
it was one under section 477A, which was triable only by the Cowrt of Sessionss
{2} that the 15t class Subdivisional Magistrate who tried and convicted under
, section 465 acted, without jurisdiction; (3) that having regard to Stephen’s
definition of fraud, and thg more recent decisions, the better opinion is that the
falsification of a register to conceal a fraud previously committed would be
fraudulent; (4) that in the present case, on the facts stated, the offence of
criminal breach of trust would not be complete, and that the falsification would
be designed to assist in the commission of the offence and be a part of the
scheme; (g5) that the character of the falsification must be judged by the
accused’s intention at the time he made it

Rejerences :
RL.R.; 5 4Alk, 221,
e R 3.
—3 All, 633
a4 Bom., 857.
———2z2 Cal., 313.

———135 Cal., 450.
—————11 Mad., 4r1.

2 NW.P, 11

& N.W.P., s6.
Steéyhen’.; History of Criminal Law, Vel. 11, page 121.
EBR

., 18g92—g6, 1, 279.
———18gy—o1, 1, 325.
1 Weir, 4th Edn., page 534.

THIS case has been referred by the Sessions Judge. It was tried
by the Subdivisional Magistrate. The facts found by the Magistrate
were apparently these :—The accused, a postal clerk, received a suin
of Rs. 62-4-0, the proceeds of a V.P.P. sale. He did not remit it
immediately to the person to whom it should have been remitted, but
kept it'by him for some three months, and only then remitted it after
he had been transferred to another station. Meanwhile he made a
false entry in the Register of V.P.P_ -Articles Received to the effect
that the parcel in question had been refused by the addressee and
retvrned to the vendor. In respect to that entry he has been con-
victed under section 465, Indian Penal Code, and sentenced to three
months’ rigorous imprisonment. The first point to be noticed is that,
if the accused committed ~n offence at all, it was one falling under
section 477A and was iriable only by the Conrt of Sessions. The
Magistrate could not give himself jurisdiction by charging and con-
victing under section 465. This has been laid down repeatedly in

t¥iminel Revisioy
No. 578 of
1964,
Nowembey 254,
T
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the published Rulings of this Court, ¢.5., See K.E. v. Nga Po Saw.*

The Sessions Judge noting the conflict of opinion between the
High Courts of Calcutta and Madras on the one hand, and those of
Allahabad and Bombay on the other, on the question whether falsifi-
cation of records to conceal previous acts amounts to forgery, refers to
the seeming approval with which Q.E. v. Fwanand{ was alluded to
in Lim Hoe v. Q.E.}, and concludes that accused was entitled to an
acquittal in Upper Burma. b

Here it is to be observed first that Lim Hoe v. Q.E. can hardly
be taken to have affitmed the decision in fiwanand's case. It only
says, “‘apparently there would have been no forgery according to the
Rulings.”” The point was not determined. The decision proceeded
on another ground, #iz., that the document was not made dishonestly
or fraudulently, because there was no wrongful gain or loss, the
accused’s object being merely to keep his own, ang no possibility of
any one being injured and therefore no fraud.

The next thing to be remarked is that section 477A was added to
the Indian Penal Code by Act IIT of 1895 and that the Allahabad and
Bombay decisions referred to are of earlier date. These are the
cases of Jageshar Parshad (1873)§, Lal Yumal (1870)ll, Fiwanand
(1882)}, Mazhar Husain (1883)§|, Girdhali Lal (1886)** and Shankar
(2880)17.

The intent to defraud must, however, be made oul practically
whether section 465 or section 477A is applied, and on the interpreta-
fion of this expression I prefer to follow the more recent decisions in
Madras, Q.E. v. Sabapati (1888)11 affirmed in dnnasami dyyangar
v. K.E. (1897)§§, and Caleutta, Lolit Mohan Savkar v. Q.E.
{1894)|)| and K.E. v. Rash Bihavi Das (1908)%q.

The valuable definition or explanation of the expressions ““fraud,”
“intent to defraud,” ‘‘fraudulently,”” which has been repeatedly
quoted from Stephen’s History of the Criminal Law®** é)ee, for
example, Ratan Lal’s Law of Crimes, note to section 465), seems to
me to support the wider interpretation adopted in the last-mentioned
‘cases.

“Two elements are essential to the commission of the crime,
namely, 1st deceit, or an intention to deceive, or in some cases mere
'secrecy, and zndly, either actual injury or possible injury, or an intent
to expose some person either to actual injury, or possiblz injury by
means of that deceit or secrecy. This intent......... is very seldom
the only or tle principal intention entertained by the fraudulent
person, whose principal object in w.early every case is his own
advantage. The injurious deception is usually intended only as a

means to an end...... a practical conclusive test of the fraudulent
#U.B.R., 1807-01, 1, 328. #5] I R., 8 All, 653.
$I LR, 5 AlL, 231, +t———~4 Bom., 657.
1U.B.R., 189296, I, 270. 1 11 Mad., 411.
%6 N.W.P., £6. §§1 Weir, 4th Edn., p. 554.
llz NNW.P., 11. jIiT.L.R., 22 Cal., 313.
qi.L.R., 5 AlL, 533. 9§—35 Cal., 450.

¥ Volume 2, page 121.
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character of a deception for criminal purposes is thig: Did the author
of the deceit derive any advantage from i, which could no’ have been
had if the truth hac been known?  1f so, it is hardly possible that that
ddvantage should not have had an equivalent in loss or risk of loss to
some one else ; and if so, there was fraud.””

It is impossible to say that the falsification of books to conceal an
embezzlement does not come within this description.

But in the present case, assuming the facts to be as found by the
Magistrate, and above set out, the accused is not shown to have non-
verted the money to his own use or, in other words, to have committed
the criminal breach of {rust. He was merely withholding the money,
with the apparent intention of misappropriating it. The offence of
“criminal breach bf trust was still incomplete.
~ In such circumstances the falsification of the books would not be
done to conceal an offence previously committed but to assist in the
completion of the offence: it would be part of the scheme,

And if the accused subsequently thought better of it ' nd remitted
the money, that would, not alter the character of the falsification,
which must be judged by the accused’s intention at the time he made
it.

I have heard the Jearned Government Prosecutor, and the view
which he has puf before me of the law coincides with the foregoing.
The accused was served with notice to =how cause against a retrial
under section 477A, but has not attempted te do so in any form.

As the Magistrate was without jurisdiction I set aside the: convic-
tion ond sentence and direct a retrial on a charge under section 4774,
Indian Penal Code, before the District Magistrate. The District
Magistrate will be guided by the foregoing exposition of the law
applicable to the case, and in the event of his convicting the accused
be will no doubt allow for the period of imprisonment already
undergone.

Kirg-BEurraon
T
W.C, Dag
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Whipping—3.
Before G. W. Shaw, Esq.
RING-EMPEROR v LA SAING.

Held,— ‘Previousty convicted”” means convicted before the commission of thé
#econd offence.

References :—

J.B.R., 18¢2-90, 1, 146.
~——1807-0%, 1, 247.

4 B.L.R., App. Jur., Criml., 5.
2 L.B.R., 14, dissented from.

The accused had been convicted on the 28th August 1go6 and
sentenced to, two years’ rigorous imprisonment including three
months’ solitary confinement, He was again on the 2gith May 1gog
convicted {under sections 379-75, Indian Penal Code) and sentenced
to four vears’ rigorous imprisonment, including one month’s solitary
confinement, and a whipping of thirty stripes.

The Superintendent of the Jail drew atiention to paragraph 448 of
the Jail Manual. The District Magistrate, in forwarding tze proceed-
ings, reporis that he sees ncthing illegal in the senicnce.

The learned District Magistrate has evidently overlucied Queen
Empress v. Nga Kaing* and the previous enonymous caset there
cited. The Jail Manual of course in a matter of this kind merely gives
eftect to Judicial decisions, and it is by the latter that Magistrates and
Courts are bound.

I set aside so much of the sentence passed by the District Magis-
trate; Myitkyina, in Criminal Regular No. 4 of 1907, as rclates io
solitary coniinement.

* The sentence was remarkable in cnother respect, and I -vonder i
did not atiract the notice of the Appellate Court.

The sentence of whipping in addition to imprisonment purports te
have been awarded under section 3 of the Whipping Act.

The previous convictions set out in the charge were (1) a convie-
tion of robbery with hurt, section.3g94, Indian Penal Code, which is
not in the same group as theft (section 379)-and (2} a conviction of
theft (section 379), dated the 28th August 1906, which wss not a
previous conviction at all in the sense of section 75, Indian Penal
Code, since the offence with which the accused was charged in the
present case was committed in June 1god. | :

The construction of section 4 of the Whipping Act, was the
subject of a full Bench decision of the Lower Burma Chief Court in
Kin;~Emperor v Po Sein,t and in the view taken there the sentence
of whipping was improper but not illegal.

With great deference I venture to doubt the correctness of the
conclusion at which the learned Judges arrived. 1t appears to me that
the interpretation put upon the section by the Bombay and Crlcutts
High Courts, as far back as 1866 and 1870 and 1869 respectively, ig
the right one.

#U1.B.R., 1897-01, I, 247. +U.R.R,, 1802-66, 1,1 ‘4.
' +z L.B.R., 14. S

Criminal Revisiouy
No. 80y of

v E907.
j’g{y 208k,
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_dAs Justices Kemp and Glover in Queen-Empress v. Udai Palutk®
said :— :

“The object of the law we take to he, that where a peson nol-
withstanding a previous conviction of dacoity and consequent punish-
ment, and after having a locus penitentizz afforded him, again afler
completing a previous sentence commits the same offence he shall be
liable to whipping in addition to any sentence of imprisonment
awarded. He has, that is to say, been undeterred by imprisonment,
and therefore may be punished on the second occasion with the stripes
in addition.”

There can be no reasonable doubt that this is what the legistature
intended, and I do not think that the phrascology they actually used
is so plain and free from ambiguity that it must be followed literally in
a contrary sense.

““Previously convicted’’ is an expression commonly used in the
sense of “‘convicted before the commission of the second offence,”” m
the sense, that is, of section 75, Indian Penal Code.

This being so, I think it 1s permissible to consider the inténtion
{see Maxwell on the Interpretation of Statutes, pages 20 seqq).
My interpretation could also be supported on other accepted prin-
ciples.

PThe sentence of whipping is set aside as well as the sentence of
golitary confinement.

_-#IYIV}-..L.R o App o Jur Co. &
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Workman’s Breach of* Contract—¥XIII of 1859 —1.

Before G. W. Shaw, Esq., C.S.I.
KING-EMPEROR ©». NGA TUN ZAN.

Mr. H. M. Liilter, Government Prosccutor—for the Crown.

Held—that the Goveenment: in the Forest Department may prefer a complaint

under section 1 as an cruployer carrying on business in the locality where the
slleged breach of contract took place.

References
3 L.B.R., 33, dissented from.

LL.R., 1 All, 262.

U.B.R,, 1902-03, I, Workman's Breach of Contract, 1.
1904-06,.1, Criminal Pro., 19.

1902-03, 1, W.Bs of Contract, 3.
1904-06, I, W.B. of Contract, 1.

_ Maxwell on the Interpretation of Statutes, 4th Edition, 67.

Puz Deputy Conservator of Forests made a complaint (o the Sub-
divisional Magistrale under scction 1 of the Workman’s Breach of
Contract Act (XIII of 1859) against the Respondent, Tun Znn.

The Magistrate, on the strength of the Lower Burma I"ull Bench
decision jn King-Emperor v. Ramiah,* held that “Government
Officers could not avail themselves of the:Act,”’ and “‘discharged’’ the
Respondent.

The present application is presented by the Government Prose-
cutor on behall of the Local Government. He contends that the
Magistrate was wrong, that he was not bound by the Lower Burma
decision:, and Lhat the view {aken by the Chiefl Judge, and not that of
the two Judges who disagreed with him, was correct. '

As regards the Preamble the rule given by Maxwell on which the
learned Chief Judgs relied is, I think, conclusive. N

The case of Queen-Empress v, Indarjit,} to which the Government
Prosecutor has drawn my attention is a useful illustration. It was
atgued there on the basis of the preamble that fraud was an essential
ingredient required to be proved in order to sustain a conviction under

Coimsnat Revision
Ao, 17 of
Z900.
Fune zande

section 2, because it is said that the mischief aimed at is fraudulent -

breach of contract on the part of artificers, workmen and labourers.
But Mr. Justice Straight held that the terms of the preamble
could not be called in aid to restrict in operation or cut down the
enacting sections, where the language of those sections was clear.
He observed : ““The purpose for which a preamble is iramed to a
Statute is to indicate what in general ferms was the object of the
Legislature in passing the Act, but it may well happen that these
general terms will not indicate or cover all the mischief which in the
-enacting portions of the Act itself are found to be provided for.”” He
referred to the striking instance mentioned by Maxwell in which, in
the preamble, a Statute was spoken of as being directed against the
sbduction of heiresses and other girls with fortunes, yet the body of

o #3 L.B.R., 33. + LL.R., a7, AL, 262.
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the Act was applicable to, and made penal, the abduction of all girlg
under 16 years of age (Maxwell on the Interprefation of Statutes, 4th
Edition, page 67). Similarly, the learned Judge held that in the case
before him as the section which invests a Magistrale with powers 1o
deal with the person brought before him coniains no mention of the
word ‘{raudulent,’” it would be legislating and net interpreting the
Act to read that word into the section, 2nd that the clement the
Magistrate 18 to look for as going to constituie the offence under
section 2 iz *‘the wilful and without reasonable excuse, negleeting ox
refusing to perforra the contract,” cte.

Similarly it appears to me that the words of section 1, “any master
or employer resident or carrying on husiness,”” are not o be restricled
to the particular classes of persons, “manufacturers, tradesmen and
others n the several Presidency Towns...... v and in other places,””
who are menlioned in the preamble.

The reports of the English cases reflerred to in the Lower Burma
judgment are not available, but, as far as I am in a pesilion fo
fudge from the references made to them, they do not in my opinion
support the conclusions of the majority.

1 do not think that Mr. Justice Fox was correct in his view that in
ordinary lanevage ““to carry on business’™ is a phrase applicable anly
1o private persons working for their own private oning, and not appli-
cable to an Asylum Board who carry on busiuess for the henefit of the
charity, or to a Government department which carries on business for
the benefit of the public revenues.

The expression in my opinion may be applied to such cases without
doing violence to the common interpretation. I do ot therefore
consider that it is ambiguous. But if it were, it is impossible to find
any help fowards its construction in the preamble.

In view of what has been said above, the preamlie cannot be con-
strued as limiting the operation of the Act to (private) manufacturers,
etc,, carrying on business (for their private gaiu).

I venture to express my entire concurrence in the opinion of the
learned Chief Judge.

- The mischief aimed at is the breach of contract by workmen,
artificers and labourers who have received money in advance for work
they have coniracted to perform and the insufficiency of the remedy.
open to the master or employer by way of civil suit.

And the Act is applicable to any artificer, workman or labourer
who has received from any master or cmployer resident or carrying on
business in the locality in which the Act is in force, an advance of
money on account of work, etc., if he willully or without lawful or
reasonable excuse neglects or refuses to perform the same, ete.

In the present case the Deputy Corservator of Forests was carry-
ing on Forest business on behalf of Government in the locality in
question, and the contract was entered into in connection with that
business. I am of opinion that the case comes within the Act.

The decisions of the Lower Burma Chief Court are not binding
vpon the Courts in Upper Burma as those of this Court are.
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It follows that the Magistrate was in error in holding that the
Workman’s Breack of Contract Act was inapplicable to a contract
made with Government.

It does not appear why the Magistrate passed an order of discﬁarge.
If this was o case of a prosecution for an offence at 2ll, it was “a
summons case’’ as defined in section 2 (1) (v), Criminal Procedure
Code, .and the proper order would have been otie of acquittel. Bul
the more correct view is that proceedings under the ist clause of
section 2 are not in the nature of a regular case at all, but of miscel-
Ianeous proceedings in which the appropriate order would be one
dismissing the complaint (See Phul Singk v. San iila®),

If the order of discharge had been made in a regular warrant case,
it would not have been necessary to set it aside before ordering further
enquiry (See Mi The Kin v. Nge E That). But as it was inappro~
priate I set it aside, and direct the Magistrate to make further enquiry
mto the complaint. His attention is drawn to Asgar ‘Ali v. Swami
and Nga Tun v. Fazl Kadiy §

—— - B 2 O 0

# 1.8 R.; 1g02-03, [, W.B. of C. Act, p. I
+ 1004-06, I, Criminal Pro., p. xg.
+ 1goz-03, I, W. B. of C. Act, p. 3.
§ 1904-06, I, W.B. of C. Act, p. 1.

Kiwe-Rurznn:
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Circular Memorardum No. ! of 1967.

FROM
: * THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

ff'o
THE SESSIONS JUDGES, UPPER BURMA,

Dated Mandalay, the 27ih Febyuary 1907.

SiR,

i am directed to invite a reference to paragraph 616 of the Jail
Manual, and to inform you that it has been brought to the notice of
the Local Government that prisoners convicted of dacoity have not, at
icast in some instances, been correctly classified.

On this the orders of the Local Government conveyed to the
Inspector-General of Prisons are as follows:—

*“‘Seeing that, in the absence of special orders, prizoners included
in class (1) are never released, it is therefore very important that they
should be correctly classified. 1 am accordingly to request that a
reference may now be made, by the Superintendent of each Jail con-
cerned to the Court which passed the sentence, in the case of every
life-convict with regard to whom a classification has not been made
or in whose case there is reason to suppose that the classificaton is
incorrect! ‘T'he orders contained in the foot-note on page 147 of the
];}il Manual should in effect be regarded as having retrospective
-eftect.

I am to request that on a reference being received from a Jail
under these instructions, you will make the classification referred to
wnder paragraph 616 of the Jail Manual.

I have the honour to be,
SIR,
Your most obedient servant,
Ep. MILLAR,
Registray.






Circular Memorandum Neo. £ of 1967,

From
THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To
ALL SESS;ONS‘ JUDGES AND
DISTRICT MAGISTRATES, UPPER BURMA.,

Dated Mandalay, the z24th May 1907,

The present address of Mr. C. R. Hardless, Government Expext i
Handwnting, is 9, Wellington Square, Calcutta,

It is requested that this address be substituted for that given .&
paragraph 7 of the ““Memorandum of Instructions, etc.,” appended
to this Court’s Circular Memorandum No. 2 of 1gos.

By order,
Ep. MILLAR,
Regisivar.






Circuiar Memorandum No. 7 oi 1807,

From
THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

THE SESSIONS JUDGES AND
DISTRICT MAGISTRATES, UPPER BURMA.
Mandal:y, the 4th Nowember 1907,

The following instructions issued by the Government of India re-
garding the infliction of flogging as a judicial punishment by Criminal
Courts are re-issued to all Sessions Judges and Magistrates in Upper
Burma, for information and guidance :— '

- (1) All judicial floggings shall in future be inflicted in private,
either at a jail or in an enclosure near the Court house ;

(2) Wherever it is possible fo do so, Magistrates shall secure
the presence of a Medical Officer at the flogging ;

(3) The practice shall invariably be adopted of spreading &
thin cloth soaked in some antiseptic over the prisoner’s
buttocks during the operation ;

(4) The cane employed shall never exceed the legal n.inimum

"~ of 4 inch in diameter in the case of pers.ns over 16 years
of age [section 392 (i) of the Criminal Procedure Code] ;
and in the case of juvenile offenders a still lighter cane
shall be employed.

2. The Government of India having also intimated that they
regard it as desirable that in the case of juvenile offenders the number
of stripes inflicted shall not exceed fifteen, although the legal number
is 3c; Magistrates are instructed to limit the number of stripes in the
tase of juvenile offenders to a number not exceeding 15.

By otder,-
Ep., MILLAR,
Registray.






Circular Memorandum No, ¢ of 1908 not republished as it is not of
permansent intervest.

Circalar Memerandum Ne. 3 of 1998.

FROM 5
) THE REGISTRAR, COURT OF THE )
JUDICIAL COMMISSIONER, UPPER BURMA,

1o
THE SESSIONS JUDGES AND
DISTRICT MAGISTRATES, UPPER BURMA.
Dated Mandalay, the 6th February 1908.

In order to reduce the inconvenience resulting from the
summoning of medical officers away from their stations to give
evidence in criminal cases, the following instructions are issued for
the guidance of Magistrates :—

Whenever a Magistrate is about to sefid a case, in which inelical
evidence is required, to another station for disposal, he should, before
doing sb, read the report of the medical officer, and in all cases i
which it appears probable that the medical evidence will be of a
purely formal nature, and that the personal attendance of the medical
witness at the trial will not be essential, he should, if the medical
witness is stationed at the place where he is sitting, examine him
in the presence of the accused under section 509 of the Code of
Criminal Procedure. A witness so examined should not be bound
down to attend at the trial, unless his examination has shown that his
persoral sttendance will be required, or the accused expresses a
desire that ke should be examined again at the trial. The accused
should always be gdestioned on this point, and a note of his reply
made at the foot of the deposition.

2. The deposition of the medical witness should be forwarded with
the other papers to the Magistrate who is to hear the case. 'The
latter on receipt of the case chould examine the deposition with a
view to deciding whether the personal attendance of the medical
witness can be dispensed with, and should in each case pass 2 definite
order as to whether he Is to be summoned or not for attendance at the
hearing of th: case. An order for his attendance must of course be
made if an application to this effect is made by, or on behalf of the

accused, )
; 3. The instructions contained in paragraphs 2z16—22a of the
Upper Burma Courts Manual must be carefully followed in the
examination of medical witnesses.
By order,
Ep. MILLAR,
Regisivey.






Circular Memerandum Ns. 5 of i393.

To
THE SESSIONS JUDGES AND
DISTRICT MAGISTRATES, UPPER BURMA.

Mandalay, the 1ulle Apvil 1908,

The attention of Magistrates is invited to section 383 of the Code
of Criminal Procedure, which requires the Court sentencing an accused
person to imprisonment, to send him forthwith, with the commitment
warrant, te the jail in which he is to be confined. The tiansfer under
escort of prisoners sertenced to confinement for periods not exceeding
a few days involves unnecessary expense and inconvenience, and
Magistrates, at stations where there are no jails, should for this
reason avoid passing short sentences of imprisonment where there is 2
suitable alternative. When a short sentence is unavoidable, as is
sometimes the case, particularly when imprisonment is imposed in
default of the payment of a fine, the prisoner must be sent to jail
without gvoidable delay, except when it is impossible for him to reach
the jail in time to undergo any part of his sentence therein, in which
case he must of necessity be ‘detained in police custody.

2. Cases have occasionally come to notice in which a person
sentenced to imprisonment has been kept in Police custody for a
considerable period to stand his trial in another case at the same
place, or because his presence was required in connection with a police
irvestigation in another case. Such procedure, besides involving =
contravention of section 383 of the Code of Criminal Precedure, may
have the very serious result of depriving the prisoner of facilities for
appealing against his sentence in the first case until the period of
limitation has éxpired. In the case of a prisoner who is required to
stand his trial in a second case at the place where the jail in which
he is confined is situated, the proper course would be to send a produc-

dicial ;
tion order (Form U. B. Crﬂ]—:in:;ax r; 3 to the officer in charge of the

jail under section 37 of the Prisoners Act, 1900. This section,
however, does not seem to contemplate the production cf a prisoner
for the purpose of a police investigation, and in the case of a Court at
a place where there is no jail, the procedurz above referred to may
involve much inconvenience. When an accused person whose trial in
one case has been heard is required to stand his trial in another case at
a place where there is no jail, or is required anywhere for a police
investigation, delivery of judgment in the first case should be post-
poned until the completion of the trial in the later case, unless such
course is likely to involve prolonged delay in disposal of the first case.

7






Circular Memorandum No. 6 of 1908.

To
* ALL SESSIONS JUDGES AND
MAGISTRATES [N UPPER BURMA.
Mandalay, the 20th May 1908,

The attention of all Sessions Judges and Magistrates is invited to
the Judgment in the case of Padan Byu v. Queen-Empress (5., L.B.,
423). It is of the greatest importance that accusations of improper
Jnducement, pressure or other misconduct that are brought against
ihe police in connection with the obtaining of confessions should in-
variably be thoroughly inquired into. The duty of Magistrates in this
matter is explained in paragraph 379 of the Upper Burma Courts
Manual. If an accused person makes any such allegations to the
Magistrate trying or inquiring into his case, the Magistrate is not only
bound to give him an opportunity of producing witnesses to prove his
statements, but must himsell call any witnesses whom he has reason
to think able to give evidence in the matter, and must hold 2 searching
Inguiry.

quya Sess.ons Judge finds that these instructions have not been
complied with by a Cgommitting Magistrate, or if accusations of mis-
conduct are made for the first time in his Court, he should himself hold
such inquiry as is possible into their truth. He should 2lso call upon
the Magistrate for an explanation if necessary.

Both Sessions Judges and Magistrates should invariably record
their opinion as to whether allegations of misconduct on the part of the
police have been proved or disproved ; and, if they consider that there
are grounds for believing them true, should report the matter to the
District Magistrate with a view to his taking any departmental action
that may be necessary.






Circular Memorandum Ne. 9 of 1908.

= T0 ¥
ALL SESSIONS JUDGES AND
DISTRICT MAGISTRATES, UPPER BURMA.
Mandalay, the 24th Fune 1908.

The aitention of Magistrates is drawn to Rule 87 (ii) of the Rules
under the Burma Forest Act, 1902, reproduced below, and they are
reminded thak rewards cannot be paid under the Rule except upon
the application of the Divisional Forest Officer.

Rule 87.—Rewards may be granted to any officers in the public
sexvice who are not gazetted officers and to nformers as follows 1
%* H* #* #*

(i) In the case ol a conviction lor a forest offence, the convicting
Court may, on the application of the Divisional Forest Officer, award
to any non-gazetted officer or informer, a sum which is not in excess of
the amount recommended by such forest officer or of the proceeds of
any fine, or confiscation, or both, ordered by such Court.

If no finz or confiscation has been ordered, or if the proceeds
thereof are, in the opinion of the couvicting Court, insufficient for the
prrpoese, the convicting Court may, on the application of the Divisional
Forest Officer, award to any nen-gazetied officer or informer, a reward
not exceeding the amount recommended by such forest officer, to be
paid out of the funds at the disposal of such forest officer. -
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Circular Memorandum No. 11 of 1908.

’ FroM
THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To
ALL SESSIONS JUDGES AND -

DISTRICT MAGISTRATES, UPPER BURMA.
Mandalay, the gth November 1go8. -

The Officiating Judicial Commissioner desires to draw attention to
the remarks in paragraph 2 of the Local Government Resolution on the
Criminal Justice Report for rgoy, concerning the large number of
persons in Upper Burma summoned as witnesses and not examined,
As remarked in the Report, it seems probable that, if more care were
devofed to the initial stage of prosecutions, many persons would be
spared the trouble of attending the Courts as witnesses, ‘

The Local Government has also suggested that fuller use should be
made of the provisions of section 562 of the Code of Criminal Proce-
dure. Magistrates of the third class and Magistrates of the second
class not specially empowered should not desitate to follow the
procedure indicated in the proviso to section 562 in suitable cases

In connection wth this subject reference should be made to the
case King-Emperor v. Natara Singh and others (U. B.R., L., 1904-06,
Penal Code, 7), which explains the scope of section 562.

By order,
Ep. MILLAR,

Registray.






Circular Memorandum Neo. 13 of 1908,

Prou
THE REGISTRAR, COURT OF THE

JUDICIAL COMMISSIONER, UPPER BURMA,

TO
> ALL SESSIONS JUDGES AND

DISTRICT MAGISTRATES, UPPER BURMA.
Dated Mandalay, the 2)th November 1908,

Spectal attention s invited {o the provisions of section 28, Burma
Village Act, 1907, which prohibits Magistrates from entertaining
complaints against village headmen and rural policemen (e.g.,
ywagaunpsy in respect of acts or omissions punishable under the Act,
unless the prosecution is instituted by order of, or under authority
from the Deputy Commissioner.

There was no similar section in the Upper Burma Village Regula-
tion which was repealed by the Village Act.

It was ruled by the Lower Burma Chicf Court in Nga Shwe Yi v.
The Crown™ that the corresponding section of the Lower Burma
Village Act (section 19} referred to a complaint of an act which
constitutes an offence under-the Indian Penal Code if such act is also
punishable departmentally under the Village Act. For example, a
headman who wrongfully confines a villager is liable to prosecution
for this offence under the Indian Penal Code, section 342. But he is
also liable to departmental punishment for the abuse of his powers of
arre:t under section 10 of the Burma Village Act, and therefore the
complaint of the aggrieved person cannot ke entertained without the
Deputy Commissioner’s prior sanction under section 28.

The Officiating Judicial Commissioner requests Sessions Judges
and District Magistrates to see that the requirements of section 28 are
brought to the notice of all Magistrates. 3

By order,
Ep. MILLAR,
Registrar.

¥y L.B.R: 336 (Full Bench).






Circular Memorandum No. k4 of 1908,

FroM
THE REGISTRAR, COURT OF THE

JUDICIAL COMMISSIONER, UPPER BURMA,

To
" ALL SESSIONS JUDGES AND

DISTRICT MAGISTRATES, UPPER BURMA.
Dated Mandalay, the 215t December 19038.

With reference to paragraph 7 of Circular Memorandum No. 20 of
19035, it is intimated that the office of Mr. C, R, Hardless, Government
Expert #n Handwriting, has been removed to No. 1, Ripon Street,
Calcutta, and all communications for that office should be addressed

accordingly in future.
Telegrams for the Government Expert in Handwriting should be

merely addressed “‘Handwriting’’.
This office Circular Memorandum No. 5 of 1go7 is hereby

cancelled.
By order,
Ep. MILLAR,
Registrar.






Circular Memorandum No. & o: 1369,

Fron
THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,
To

ALL CIVIL AND CRIMINAL COURTS
IN UPPER BURMA.

Mandalay, the Maych rgog..

o z ¥ 2 =
that a summons written in Burmese only, svas forwarded for service in

a place in the Madras Presidency, and that it was returned unservad
owing to *its contents not being understood, it is ordered that, in
future, when a process is issued for service or execution to any Court
outside Buzma,: it should be accompanied, if not written, in English, |
by a translation in English, or in the Jangnage of the Court of the
locality in which it is to be served.

It baving been brought to the notice of the Judicial Commissioner

By order,
Ep. MILLAR,
Registrayr.






Circular Memorandum No. 5 of 1909.

From
THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To
ALL SESSIONS JUDGES AND
DISTRICT MAGISTRATES, UPPER BURMA.

Mandalay, 4th Fune 19og.

The following Memorandim of Instructions is circulated for the

information and guidance of all Magistrates in Upper Burma.

Circular Memorandum No. 2 of 1905 of this Court is hereby

cancelled.






Memorandum of Instructions for the guidance of Police and other
,Officers ip sending documents for examination by the Govern-
ment Expert in Handwriting, or requiring his attendance in

Law Courts.

1. Despatch of Papers.—Papers intended for examination by tile
Expert should, if possible, be placed flat, either between blank sheets
or thin boards. If too large to allow of this being done, they should
be rolled rather than folded. If folding cannot be avoided, care
should be taken to refold into the original folds. ‘

2. Distinguishing Marks.—All papers should bear a distinguishing
mark, such as A, B, C, or (1), (2), (3), et cetera. Any other writing
on the document should be avoided. In cases of letters sent together
with their envelopes or covers, the envelopes should bear a sub-mark
or number to the letter it confained. Thus, if a letter is marked A, its
covering envelope should be marked Ag, or if the letter is marked 1,
its envelope may be marked 1a. In the case of documents already
entered ps Court exhibits, the Court marks will, of course, be
chserved. )

3. Stitching ov stvinging of papevs.—In stitching. or siringing
papers together, care should be taken not to mutilate any written
portions. )

4. Encircling of signatures ov_portions of writings intended fos
examuiration.—In cases where opinion is required on, or the attention
of the Expert directed to, the signature only or a portion of the
writing, the particular portion should be clearly indicated by being
encircled in pencil (black lead, or red or blue chalk). Ink marks
should be avoided, o

5. The encircling or marking off of signatures or portions of
writings for examination or comparison should be carefully #nd
neatly done by means of a fine pointed pencil. The encircling should
be complete and mere underlines and brackets avoided. If there are
other writings in juxtaposition, the dividing line should clearly excludé
the outside portions. Carelessness in this matter causes vnnecessary,
increase of work and is apt to lead to mistakes. Spe:ial attenticn
should be given in this matter in regard to interpolations, additions
and overwritings, and to signatures on bonds and on the reverse of
G. C. Notes where there are cther signatures, endorsements and

writicgs.

ze Or. ) . )
6. Standards or writings for comparison.—It is advisable to send

as many specimens of the hcndwriting of the suspected person or
persons as can conveniently be obtained. Care should be taken as to
the selection of these standards, and no writing should bé charac-
terized as admitted or genuine unless it is absolutely certain that it
is so.

7. When selecting handwritings for comparison, writings written
about the same period 23 the document in question should, as far as

8



possible, be selected . This should L. done in cases where already,
existing writings of ths suspect or accused are readily available,
whether contained among correspondence or in books or registers.

8. When taking specimen handwritings of several suspected o

-accused persons, the writing of each individual should e taken o1
specimen handwritings the matter shauld preferably be dictated. In
is required to give several specimens of his signature, it is also advis-
able to take each specimen on 4 separate paper, care being taken to
remove the previously written slips from sight of the individual when
he js writing the other specimens. For the purposes of obtaining
specimen handwritings the matter should preferably be dictated. In
England and America the suspect, if unable {o readily write from
dictation, is made to write from type-writlen or printed matter, and
not manuscript ; so the chances of imitation or variation of formalinn
15 minimised. In no case should the suspect be allowed 1o see the
document in question to write from: When any lengthy piece of
writing is dictated’or given for copy, the actual time occupied in
writing should be noted and also the kind of pen used and the position
of the paper, while in the act of writing, i.¢., whether laid on a flat
hard surface, or held across the palm or placed across the thigh or in
any other position. The officer taking the specimen should state on ik
the name of the writer, together with the particulars above referred to,
and affix the date of the writing. He should also certify, on the same
sheet, that the specimen was written in his presence.

9. Dating of writings —Admitted writings, if undated, should, if
possible, bear on them a pencil entry giving the probable date of the
writing, e.g., *‘said to have been written in July 1904.”” In the same
way, if the disputed document bears no date, the supposed or ;orobable
date of writing, or the date of receipt, should be ascertained and

noted.

10. Pen and writing pad.—When the writings of a suspected
individual are required to be examined, his pen and wriling-pad, if
obtainable, should be sent, In such cases a piece of paper sﬁould be

ummed on to the pen handle containing the name of the writer, and
a similar label affixed to the pad. .

11. Sealing wax impressions.—When sending sealing-wax im-
pressions for examination, care should be taken in the packing, so that
the wax or lac is not broken in transit by the post. A thin layer of
cotton placed on either side of the porfion containing the seal impres-
sion will afford safe protection.

12. Cave of documents of which the age ov date of the writing is
requived.—In cases where the age of a document is in questio., the
greatest care should be taken to guard the decument from handling
or soiling, and especially to protect it from finger and other marks on
the written characcers. In such cases 1if *he pen and ink-pot, said to
have been used in the writing, are available, they should be sent.

13. Covering letter, forwarding writings ov exhibits.—In all
tases where papers for examiration are despatched to the Expert,
they should be sent, carefully packed, by registered letter or parcel



(3 )

post, to his official address in Calcutta accompanied by a memorandum
or letter stating—

(a) the language of the writings ;

(b) the number of Exhibits sent, giving their distinguishing
marks, and other necessary particulars, indicating:sepa-
rately the documents in question, i.c., those on which
opinion is sought, and the admitted documents with which
comparison is to be made : these latter being classified
according to their respective writers;

(¢) the question to the Expert, clearly and precisely put, in
regard to the particular writings or portions of writings on
which opinion-is desired ; ‘ o,

{d) particulars of the case, such as title, number, date, names
of complainant and.accused; and section, under which the
charge is laid, together with any remarks as to the circum-
stances of the writing and on any other matters or points,
on which the Expert should be informéd ;

() if a case has already been instituted, the date fixed for
the next hearing with name of Court of trial.

... 14. All writings to be sent or given for previous examination.—
Whenever possible writings should be sent to the Expert and an
opinion obtained before they are put in as evidence, but in cases where
such a course is mot possible, as when the documents have already
been filed, and become Court exhibits, and the Expert is summoned
to Court direct, arrangements should be made to admit of his seeing
the papers before he is placed in the witness-box. If a large number
of papers are to be examined, it may be advisable to send for the
Expert a day or so in advance, so as to allow him time to study the
papers pefore being called upon to give evidence concerning them, It
may, however, be noted that the best conveniences and facilities: for
examining writings are available in the Expert’s office in Calcutta, and
that several Courts do forward exhibits to the Expert for examination
by him in Calcutta.

15. Reguisitions and summonses for Court afiendances—In viéw,
of the constant calls made on the Expert, requisitions for Couit
attendances should be made by telegram and the acceptance of dates
promptly notified by telegram. ,

16. All summonses for Court attendances should, in arder to avoid
delay, be issued on the Governmant Expert in Handwriting direct and
not -through the Calcutta Courts, or the Director of Criminal
Intelligence.

17. Police Officers, Court Inspectors and others, who obtain sum-
monses for the attendance Jf the Expert in cases in which he has not
been previously consulted, should send immediate information to that
officer as to— . ‘

(2) the language of the writings to be examined ; ‘
(b) the extent of the Wwriting on which opinion is sought,
whethér a signature, letter or'a number of papers;
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{¢) whether the question is one of wdentilication of writing or
also of ink test. A
18. When summonses or requisitions for Court attendances are
§ssued in regard to writings on which opinion has already been ob-
tained, an entry should be inserted on the summons or mention made
in the letter or requisition of the fact and a reference given to the No.
and date of the letter or report containing the opinion.

19. As long a notice as possible should be given to the Expert
as to his attendance in Court being needed, and efiorts should be made
to arrange for dates suitable to him with regard to his other engage-
ments . It sometimes happens that owing to an emergent call or an
important case cr other circumstances the Expert is obliged to revise
his current programme of Court attendances. In such cases he will
suggest fresh dates for the acceptance of the Courts for which revised
dates of attendance become necessary.

20. Issue of Commissions —In cases where it is decided to issue a
tommission to Calcutta for the examination of the Government Expert
in Handwriting, it should first be ascertained from the latter what
dates would be convenient. The Expert will then intimate a date
when he will be at his headquarters and also mention whether it would
be convenient to issue the commission on the Chief Presidency Magis-
trate, Calcutta, or the Police Magistrate, Sealdah, for recording his
evidence.

21. Deputing of officers to confer with Expert.—When it is
desired in any special case to depute an officer to confer with the
Government Expert in Handwriting at Calcutta, enquiry should be
made beforehand as to the dates when the Expert will be in Calcutta
and the deputed officer can conveniently see him.

23, Confevence with Expert priov to his examination ov cvidence.
Whenever possible the Government Pleader or Court Inspector in
tharge of the case should arrange for a preliminary personal
conference with the Expert prior to the latter’s examination or giving
evidence.

23. Officers to intimate vesults of references ~All officers making
references to the Expert should intimate to him, in due course, the
final result of such relerence, especially the finding in regard to the
handwriting involved.

24. Expert not to be detained.—As the Government Expert in
Handwriting is required to keep up to his programme of Court .ttend-
ances, and attend to work even while travelling, Courts and Prose-
cuting Officers should arrange to take his evidence promptly and not
detain him longer than is absolutely neressary. Similarly, when on
investigation, the Expert should not be delayed longer than is actually
requisite.

25. Official address,—The official address of the Government
Expert in Handwriting 1s C. Hardless, Esq., No. 1, Ripon Street,
Cascutta.
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2b. Telegraphic Code dndress.——Telegrams for Government

Expert in Handwriting should be addressed Handwriting, Calcutts,

27. All communicativns to be addressed to Caleutta.—All covers
and replies to letters and felegrams from the Expert, including those
issued by hiln while travelling, should unless in any particular case
otherwise specially requested, be addressed to Calcutta.

By order,
Ep. MILLAR,
Registrar,






Cirgriar Plovarsndum No.o § of 1909,

THE SESSIONS JUDGES AND :
DISTRICT MAGISTRATES, UPPER BURMA.

Mandalay, the 8th Yune 190g.

The attention of Magistrates is invited to the provisions of the new
Whipping Act No. IV of 1909, by which the whole of the Whipping
Act, 1864, including the second schedule to the Burma Laws Act,
being the special section 6 substituted for Upper Burma by the Burma
Laws Act, 1898 (see Burma Code, Edition 1899, page 275), has been
repealed, and the following changes in the law introduced with effect
from the 22nd March last [ General Clauses Act, 1897, section 5 (1}].

2. Whipping can no longer be awarded in lieu of, or in addition to,
other punishment in the cases specified in the second schedule to the
Burma Laws Act.

3. Whipping can no longer be awarded in liex of other punish-
ment in cases of—

Theft by a clerk or servant, section 381, Indian Penal Code,

Extortion by threat, section 388.

Putting a person in fear of accusation in order to commit
extortion, as defined in section 38qg.

Dishonestly receiving stolen property, section 4r1.

Dishonestly receiving property stolen in dacoity, section 412.

4. Whipping can no longer be awarded on the ground of a pre-
vigus conviction either in lieu of, or in addition to, other punishment
in certain cases as could be done under the old Act. :

5. Whipping can be awarded in lieu of, or in addition to, other
punishr.ent in cases of—

Rape, section 376.
Certain cases of unnatural offence, section 377.
Voluntarily causing hurt in committing or attempting to cord-
mit robbery.
, Dacoity.

6. Juvenile offenders may be punished with whipping as belore,
except that some new restrictions have been introduced. Thus, of
offences punishable under the Indian Penal Code, offences specified i
Chapter VI and offences punishable under 153A aud 505 are excepted,
as well as offences punishable with death, only those offences punish-
able with imprisonment under any other law are now punishable with
whipping which have been specially notified by the Governor-General
in Council, and the maximum number of stripes which can be awarded
in the case of a juvenile is 13,

7. The Criminal Justice Regulation remains in force. Therefore
Upper Butma is not affec.ed by the new provision restricting the
power of awarding the punishment of whipping to first class

agistrates,
By order,
Ep. MILLAR,

Registyar.






Circular Memorandum No. 7 of 15%09.

roM

THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To

ALL SESSIONS JUDGES AND
DISTRICT MAGISTRATES, UPPER BURMA.

Dated Mandalay, the 10th Fuly 1909,

It having been brought to notice that there is a growing tendency
among Subordinate Magistrates to sentence juvenile offendevs to
imprisonmert, the Judicial Commissioner invites attention to the
instructions contained in paragraphs r1o and 133 of the Upper Burma
Courts Manual, and to the following :—

Juvenile offerders should not be sentenced to imprisonment ualess
from the nature of the case it is impossible either fo—

(a) send them to a reformatory,

{b) whip them,

(¢) discharge them under section 31 of the Reformatory
Schools Act, or to '

(d) bind them over under section 562 of the Code of Criminal
Procedure.

The Judicial Commissioner also desires to enjoin caution against
the infliction of fines on juveniles when the fines cannot be paid, as in
default of payment of fine it will be necessary to commit the juvenile
to prison, and contact with jail life, which admission to a jail involves,
. cairies with it the risk of contamination. Yo

By order,
Ep, MILLAR,
: Regisirar.






Circular Memorandum No, 8 of 15909.

From

THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To

ALL SESSIONS JUDGES AND
DISTRICT MAGISTRATES, UPPER BURMA.,

Dated Mandalay, the 1gth uly 1gog.

In continuance of Circular Memorandum No. 3 of 1908, attention
is drawn to the inconvenience involved in the practice of recalling for
examination Medical witnesses who have been trancferred to ancther
District or have gone on leave out of the Province.

Care should be taken, as far as possible, to avoid this by recording
the evidence under section 509, Criminil Procedure Code, before the
witness leaves the District, or where it has not been possible to do
this, by issuing a commission under section 503 or section 506,
Criminal Procedure Code.

The Criminal Procedure Code gives a Magistrate discretion to
summon or nof to summon a witness. See sections 208, 216, 244; 252,
257, 503, 506.

By order,
Ep. MILLAR,
Registray.






Circular BMeaorandum No. 10 of 1508,

e ity

FROM

THE REGISTRAR, COURT OF THE
JUDICIAL COMMISSIONER, UPPER BURMA,

To

ALL SESSIONS JUDGES AND
DISTRICT MAGISTRATES, UPPER BURMA.

Mandalay, the gth Nowvember 1909.

Prisoners sentenced to imprisonment for a term of not more tha%
five years, who at the time of their sentence are not less than 15 and
‘not more than 18 years of age, will be confined in the Meiktila Tail,
which has been set apart for juvenile prisoners.: |

In order to prevent prisoners who are in reality over r8 years of
age but represent themselves as under, being sent to the Meiktila Jail,
where the treatment of prisoners is less penal than in ordinary jails,
all Courts should make careful enquiry into the age of prisoners who
represent themselves as under 18 years of age, in the same manner as
is now done in the case of boys who are to be sent to a Reformatory,
and if aiter such enquiry their age is found to be under 18, the fact
should be noted on the warrant of commitment to jail.

By order,
Ep. MILLAR,
Registrar.

&B.C.P.O.—No. 20, [.C..UB., 10{B), 17e1-1518— 230,






